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It is stipulated between counsel that the Referee 
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MOTION TO DISMISS COMPLAINT 


by 
WILLIAM B. HORNBLOWER, 


If your Honor please: On behalf of the defend- 
ants, I desire to make a motion to dismiss the com- 
plaint on the ground that it does not state facts suf- 
ficient to constitute a cause of action. 

We have exchanged printed briefs on this. motion 
and I hand you copies of them. 

THE REFEREE: At this stage is this a pro 
forma motion? 

MR. HORNBLOWER: Not at all. We desire 
to make it, and make it with the expectation of its 
being granted, thereby saving your Honor the ex- 
amination of voluminous documentary evidence 
and stipulations as to facts, and, possibly, testi- 
mony; in other words, to save a long trial. 

The motion which we make, may it please your 
Honor, is a motion made with deliberation and 
made with the hope and expectation that it will be 
carefully and deliberately considered. It is a 
motion to dismiss the complaint at the opening of 
the trial, on the ground that the complaint does 
not state facts sufficient to constitute a cause of 
action. Of course that motion has its disadvant- 
ages, so far as the defendants are concerned. We 
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are obliged to assume, aS upon an oral demurrer, 
that every fact which is properly pleaded in the 
complaint is true, although we may know that it is 
absolutely untrue. We are not at liberty even to 
refer, upon this motion, to a printed book contain- 
ing stipulated facts in the case. Neither side is at 
liberty to refer to that book. If it shall become 
necessary for your Honor to try the cause upon 
evidence, if your Honor shall disagree with our 
views and shall overrule our motion, then we are 
prepared to go to trial upon the stipulated facts in 
the case, and upon such other facts as may be 
proven. We stand, as we say, orally demurring. 
That gives the other side the privilege of arguing 
every fact stated in the complaint, whether it be a 
fact that can ultimately be established by evidence 
or not. It is admitted. We have chosen to give 
this technical advantage to the other side, because 
it has seemed to us so clear that this case must ulti- 
mately turn upon questions of law. We think it 
will be found, when the evidence is all in, if the 
evidence is gone into at all, that there is no practical 
dispute between the parties and can be none, as to 
what were the real facts of the case. The case 
must ultimately turn on questions of law. From 
our point of view those questions of law stand out 
just as clearly on the facts in this complaint as 
they will stand out at the close of a long trial, upon 
stipulated facts, or upon oral evidence. 

We have, therefore, thought it due to the 
Referee, as well as to ourselves, that we should if 
possible bring to the attention of the Referee in 
limine the salient questions of law and obtain 
from the Referee a ruling which, if in our favor, 
would at once terminate this trial and enable the 
other side to review, upon appeal, the questions of 
law involved, and their rights to a recovery. 

There are, however, some limitations to the rule 
as to admissions made by demurrer, whether 
oral or written, which limitations are, of course, 
perfectly well settled. Your Honor has had ocea- 
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sion many times, as a judge of the Court of Appeals, 
to state those limitations. In the case of Bogardus 
against The New York Life Insurance Company, 
101 N. Y. 328, which I had the honor to argue before 
your Honor and the other judges of the Court, the 
subject was re-examined, and the rule was there 
laid down that a party, by demurring, admits only 
the facts alleged in the complaint. The defendant, 
by demurring to the complaint, does not admit the 
construction placed by the plaintiff upon any writ- 
ten instrument; and if the contract which is the 
subject matter of the litigation is imported 
ipsissimis verbis into the complaint, or is annexed 
to it as an exhibit, the court will disregard any al- 
legations in the complaint undertaking to construe 
that instrument, even in the face of a demurrer 
admitting the truth of the complaint as to all facts 
alleged. The Court will examine for itself into 
the contract, will construe the contract, and, if it 
determines that the plaintiff’s construction of the 
contract is incorrect, it will disregard that con- 
struction and sustain the demurrer. 

This case that I have referred to, Bogardus vs. 
The New York Life Insurance Company, was based 
upon a policy of insurance. The plaintiff put her 
own construction upon the contract and averred 
that, under the terms of that contract, the plaintiff 
was entitled to this, that and the other thing. The 
plaintiff averred that she was entitled to have the 
funds of the company kept separate, ete., and so 
on. I demurred to the complaint; and the Court 
took the contrary view of it, and held that the plain- 
tiff’s construction of the contract was incorrect 
and that the defendant’s view of the contract was 
correct, and sustained the demurrer. 

So also inferences drawn from the contract are 
to be disregarded. When the Court has before it 
the instrument which is the subject matter of the 
litigation, any allegation which undertakes to de- 
scribe, to characterize, to qualify or to construe that 
instrument is not an allegation of fact but is a con- 


5 


clusion of law. Not only so, but all other conclu- 
sions of law are to be disregarded. General allega- 
tions as to rights and liabilities are to be disre- 
garded. The statement that the plaintiff is en- 
titled to this or is entitled to that, mere conclu- 
sions of law, are not admitted by the demurrer. 

So also general allegations of fraud are to be dis- 
regarded. The plaintiff charges that the defendant 
defrauded the plaintiff. That of course is a mere 
conclusion. In order to make that an issuable 
statement of fact the plaintiff must allege the cir- 
cumstances which amount to the alleged fraud, the 
circumstances out of which the fraud grows; must 
allege the facts which the plaintiff claims consti- 
tuted the fraud. The defendant does not, in other 
words, admit epithets. The defendant does not ail- 
mit the construction of written instruments, the 
defendant does not admit inferences from written 
instruments, the defendant does not admit conclu- 
sions of law, the defendant does not admit epithets. 
The defendant admits only those things which are 
correctly pleaded as facts, and which are not incon- 
sistent with the written instrument set forth in the 
complaint. 

Now, the same general principles were very re- 
cently applied in another case which I argued be- 
fore the Court, after your Honor had left there— 
the case of Greef against the Equitable Life Assur- 
ance Society, 160 N. Y., 19. That was a case 
where the plaintiff Greef, being a policy holder in 
the Equitable Life, brought a suit in equity to com- 
pel the defendant company to distribute its surplus, 
claiming that, under the by-laws of the company, 
under the charter of the company, under its con- 
tracts of insurance, and, particularly, under 
the plaintiff’s policy, it was the duty of the Equi- 
table Life Assurance Society every year to make 
up a statement showing its assets and liabilities, 
and that, after making up a statement of its assets 
and liabilities, it should set apart a surplus, and 

that that surplus should then be apportioned equi- 
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tably among the policy holders, all of them; and 
it claimed that the Equitable Life had annually 
stated its assets and liabilities, and that it had made 
up its statement of surplus, and that, for the then 
current year, its surplus was stated to be some 
forty millions of dollars, I think it was—I have 
forgotten the exact figures; and that that surplue 
belonged to the policy holders and should be di- 
vided up among them. The complaint proceeded to 
make all sorts of statements as to the rights of the 
plaintiff under the charter, under the by-laws and 
under the contract; but the Court of Appeals said: 
“We do not care what the plaintiff says about it, 
even though this is demurred to. The question is, 
What is the contract? What is the charter? We 
will determine, from the contract and the charter, 
what the plaintiff’s rights are. The defendant is 
not to be held to admit anything except that that 
is the charter and those are the by-laws and that 
that is the written contract annexed to the com- 
plaint.” Therefore the Court took the case up on 
that basis and held that the plaintiff’s construction 
of his rights was incorrect and that the defend- 
ant’s position was correct, sustained the demurrer, 
reversed the Appellate Division, Second Depart- 
ment, and directed judgment for the defendant. 

It is on those lines and in pursuance of those 
principles that I shall take up the question of the 
sufficiency of this complaint; and your Honor will 
find, I think, that it all narrows itself down to two 
questions : 

First: As to the construction of a written lease 
between the New York and Harlem Railroad Com- 
pany and the New York Central and Hudson River 
Railroad Company, made in 1873. 

Second: Whatever be the true construction of 
that lease, whether it be the construction placed 
upon it by the plaintiff or the construction placed 
upon it now by the defendants, what are the rights 
of this plaintiff and of those associated with it? 

Those are the only two questions in the case, as 
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we think. There is a question collaterally arising 
as to whether there is a charge made in the com- 
plaint, properly made, properly pleaded of actual 
fraud, or malversation in office, as you might call 
it, on the part of the directors of the New York and 
Harlem Railroad Company. That I shall discuss 
at the proper stage; and I shall endeavor to show 
your Honor that there is absolutely nothing in it 
calling for any answer. That is, that the charges, 
so far as they are charges, are wholly immaterial as 
set forth in the complaint, and their only utility 
here, so far as we can see, is to give our learned 
friends on the other side an opportunity to indulge 
in some very vigorous denunciation of some very 
well known gentlemen in this community, who have 
become, perhaps, accustomed to the position, and 
ought not to mind it, but who, I suppose, do really 
mind it. 


It is proper that I should call your Honor’s at- 


tention, in this connection, to the fact that while 
we are here as demurring we are not in the position 
in which defendants stand who file written demurr- 
ers before trial. That is, we are not in that same 
position, morally, before the Court. Courts of 
equity have frequently rebuked defendants who are 
charged with wrongdoing in a bill in equity for tak- 
ing the course of demurring; and I think Lord 
Redesdale once remarked that defendants charged 
with fraud, even if fraud had been improperly 
charged, should answer to the fraud and answer 
under oath. So far as there is any charge of fraud 
or wrongdoing embraced in this complaint, either 
directly or by innuendo, we have answered under 
oath. Answers have been interposed here; and if 
our oral demurrer shall be overruled, we are pre- 
pared to go to trial, and we think we can satisfac- 
torily vindicate, absolutely, the gentlemen involved 
in this litigation, who are not personally parties to 
the litigation but who are here as directors of one 
or the other company, from the charges made 
against them, whether grave or slight. 
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Now, this action is a suit in equity, brought by 
minority stockholders of the New York and Harlem 
Railroad Company. The plaintiff sues on its own 
behalf and on behalf of those similarly situated. I 
think the amount actually represented in the suit— 
the amount claimed by the plaintiff—is 4,408 
shares out of 200,000 shares, being, if my arithmetic 
is correct, a little over two per cent. I am not as 
familiar with percentages as some of my clients are; 
but I presume that is about corect. Two per cent. 
is represented by the plaintiff. The plaintiff has, 
however, drawn unto itself several other aggrieved 
or alleged to be aggrieved and dissatisfied stock- 
holders, the entire number of shares represented by 
whom I do not know. 

MR. RUMSEY: In the neighborhood of 6,400. 

MR. HORNBLOWER: Plus the 4,400? 

MR. RUMSEY: Plus the 4,400. 

MR. HORNBLOWER: Making about 10,000 out 
of 200,000. Mr. Sweezy has another suit. 

MR. RUMSEY: Involving 350 shares? 

MR. HORNBLOWER: So that, practically, 
there are about 10,000 shares out of 200,000 com- 
plaining. 

MR. RUMSEY: In these two suits. 

MR. STETSON: Do you know of any others? 

MR. RUMSEY: I suppose there are others. 

MR. STETSON: We have never heard of any of 
them. 

MR. RUMSEY: All I know about it is what J 
was told by Mr. Zabriskie. He said he had several 
actions, under the same rights. 

MR. HORNBLOWER: It is not material. I 
suppose a party owning one share is entitled to 
be heard, if he has a substantial grievance. I 
only called attention to it in order that the Court 
could be apprised of the exact situation. That is 
all. The question of the rights of minority stock- 
holders I shall endeavor to discuss a little later on. 
Whether they be few or many, it is conceded that 
a minority only of stockholders is complaining. 
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The object of the suit is to set aside a so-called 
second supplementary contract, entered into be- 
tween the New York & Harlem RailroadCompany 
and the New York Central & Hudson River Rail- 
road Company, in the year 1898. This second sup- 
plementary. contract was supplementary to a lease 
between the New York & Harlem Railroad Com- 
pany and the New York Central & Hudson River 
Railroad Company, and in order to state the sub- 
ject matter chronologically. I will begin with that 
lease. 

The lease itself is set forth in. full as an exhibit 
to the complaint; so that it is for your Honor to 
say what that lease means. Any allegations in 
the complaint which undertake to give the plain- 
tiff’s version of the lease, or the plaintiff’s state- 
ment of the rights of the stockholders under the 
lease, or the rights or duties or obligations of the 
lessor or the lessee, are wholly immaterial and not 
admitted by our demurrer. There is the lease. It 
speaks for itself. Its construction is a question 
of law; and that question of law we raise now. 

The lease was made in 1873. The Harlem Rail- 
road at that time—if I step beyond any proper 
limit, if I step beyond the complaint in any way, or 
state a fact which I ought not to, I should take it 


as a favor on the part of counsel to call my atten- 


tion to it. 

MR. RUMSEY: I shall call your attention to it. 

MR. HORNBLOWER: I wish to confine myself 
to what is strictly in the complaint. Of course we 
know, on our side, and counsel on the other side 
know, a lot of facts which are not in the complaint, 
and I may inadvertently step beyond the record. 

I think it appears by the complaint that at the 
time of the lease the New York & Harlem Railroad 
Company was carrying on not only a steam rail- 
road business but also a horse railroad business. 

MR. RUMSEY: It appears by the lease, at any 
rate. It is stated in the lease. 

MR. HORNBLOWER: Your Honor, at any rate, 


i 


10 


I think, as a citizen of this State, can take judicial 
notice of what you doubtless have had occasion to 
take personal notice of many times, the property 
of the New York & Harlem Railroad Company. i 
imagine that the Harlem road was originally a 
horse railroad, running from the City Hall, or in- 
tended to be run from the City Hall, to Harlem. 

MR. RUMSEY: The other way, I think. 

MR. HORNBLOWER: From Harlem to the City 
Hall? 

MR. RUMSEY: No, it was a steam railroad, and 
the other part came in afterwards. 

MR. HORNBLOWER: However that may be, 
there was a horse railroad in 1873, running from 
the City Hall up the Bowery and Fourth Avenue, 
and through the tunnel between 34th and 42nd 
Street, thence around 42nd Street and up Madison 
Avenue to Harlem; and in connection with that 
horse railroad there were stables and other valu- 
able properties. 

MR. RUMSEY: I do not know that it is of any 
importance; but my attention is called to the fact 
that this was a steam railroad originally, gud that 
it started from 26th Street. 

MR. HORNBLOWER: As a matter of historical 
interest, doubtless, the Judge knows that of his own 
knowledge, and probably travelled on it before I 
knew anything about it. But when I first knew it 
it was a horse railroad. In connection with that 
horse railroad there were valuable stable prop- 
erties at 32nd Street and 4th Avenue and 86th 
Street and Madison Avenue, and possibly elsewhere. 
Then there was the steam railroad property and the 
terminal property at the Grand Central Station— 
the steam railroad running from 42nd Street up to 
Chatham, New York. Both of those lines, the 
steam line and the horse line, were operated by the 
same company, and their revenues were taken by 
the company. There were upon the property sey- 
eral mortgages. One was known as the consoli- 
dated mortgage, the face value of which was twelve 
millions of dollars, was it not? 
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MR. TRULL: Twelve millions of dollars. 

MR. HORNBLOWER: The bonds secured by it 
bore interest at the rate of seven per cent. per an- 
num. The intention of it was to take up and cancel 
all underlying mortgages. 

In that situation the lease was made of the steam 
railroad, excluding, by its terms, the other portion 
of the Harlem Railroad Company’s property, mak- 
ing a sharp division between the property operated 
as a steam railroad from the Grand Central Sta- 
tion, on the one hand, and the street railroad on the 
other; the street railroad system being reserved 
from the lease, and the rights in that being re- 
tained by the lessor company. This lease was 
made for four hundred years. It was provided by 
the lease that the New York Central and Hudson 
River Railroad Company should pay two per cent. 
quarterly, I think it was. 

MR. RUMSEY: You will find it on page 28. 

MR. HORNBLOWER: Semi-annually. 

MR. TRULL: It is two dollars a share. 

MR. HORNBLOWER: “By paying to the several 
stockholders in said party of the first part, semi- 
annually, on each first day of July and first day of 
January, or whenever thereafter it shall be de- 
manded, two dollars per share upon each share of 
its capital stock”—the shares being fifty dollars a 
share. 

MR. TRULL: That is right. 

Mh. HORNBLOWER: So that two dollars per 
share was four per cent. It was to pay “two dol- 
lars per share upon each share of capital stock, held 
by them, respectively, at the time of closing the 
transfer books.” Two dollars per share would be 
equal to eight per cent. per annum upon the par 
value of such capital stock. That was the consid- 
eration that was to go to the stockholders for the 
surrender of the right to dividends out of the 
steam railroad. They agreed that they should re- 
ceive, in lieu of the uncertain dividends which the 
company might earn by operating its steam rail- 


road, a fixed guaranteed dividend of eight per cent. 
per annum. The stockholders of the New York and 
Harlem Railroad Company evidently considered 
that to be a fair equivalent for their surrender of 
their right to prospective dividends. They changed 
their rights from indefinite dividends by the opera- 
tion of the road, with possible loss and possible 
shrinkage of dividends, into an absolute unqualified 
right to eight per cent. per annum, for four hund- 
red years. 

That was the consideration of the lease on the 
part of the stockholders. I may add that the stock- 
holders subsequently unanimously ratified this 
lease; and no question arises as to the validity of 
the lease itself or as to its bona fides. 

Now, it was further provided that in addition to 
paying this eight per cent. per annum by way of 
guaranteed dividends upon the stock, the lessee 
company should pay the interest on all the bonded 
indebtedness of the New York and Harlem Rail- 
road Company, and should also, of course, pay the 
operating expenses of the company, and should in- 
demnify and hold harmless the lessor company 
from any charges of any kind while it, the lessee 
company, was in possession of the road. Those are 
the ordinary provisions of every railroad lease. 
When one railroad company takes a fease of 
another, of course it is a necessary incident of the 
lease that the lessee shall pay all charges. It takes 
the road right out of the hands of the stockholders 
and directors of the lessor company, proceeds to 
operate it and proceeds to take all the profits, and 
it must bear all the burdens. Incidentally, one of 
the burdens that it must bear is the payment of the 
interest on the bonded debt. 

In the particular case in hand, however, there 
was a necessity for making some further provisions 
in regard to the bonded debt, for two reasons. 

THE REFEREE: That was twelve millions of 
dollars? 

MR. HORNBLOWER: Twelve millions was the 
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nominal amount, yes, sir; but it was not then all 
outstanding. There were two reasons why it was 
necessary to make some further provision in regard 
to this bonded debt. In the first place, the con- 
solidated mortgage bonds had not been fully issued. 
In the second place, by the terms of the consolidated 
mortgage it would mature in the year 1900, while 
the lease was to run until 2278. 

MR. LOOMIS: The lease was to run four hun- 
dred and one years. 

MR. HORNBLOWER: Well, I think when we 
get to that point we can afford to compromise. 

MR. RUMSEY: We will let you have that one 
year. 

MR. HORNBLOWER: No, I think we can af- 
ford to waive that one year on both sides. We 
trust by that time that we shall have learned 19 get 
along without railroads. 

Now, it was necessary to make some provision in 
regard to these two matters. So, quite elaborate 
provisions were made in regard to the matter of 
issuing the remaining bonds. Some of them were 
to be issued to take up and cancel the maturing 
bonds. As a matter of fact, all the underlying 
bonds have matured long since and have been taken 
up, have they not? 

MR. RUMSEY: Oh, yes. 

MR. LOOMIS: No, there is a schedule in the 
list of obligations, other than the twelve millions of 
bonds, which are provided for. 

MR. RUMSEY: They have all matured at this 
time, and long before? 

MR. LOOMIS: Yes. 

MR. RUMSEY: And all were provided for. 

MR. LOOMIS: All provided for. 

MR. HORNBLOWER: There are some rather 
complicated provisions made in the lease in regard 
to the disposition to be made of the consolidated 
bonds as they were to be issued. The second sec- 
tion of the first paragraph of the lease, at page 28, 
provides that the lessee shall pay the interest on the 
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bonds of the party of the first part as described in 
the schedule annexed, marked “A,” according to 
the conditions of said bonds respectively, and as 
such interest shall from time to time become due 
and payable and shall be demanded. 

“But, in order to fairly adjust the first payment 
of interest, to be made by the said party of the 
second part, on each kind of bonds mentioned in the 
said schedule, with reference to the date of the 
taking effect of this contract, the said party of the 
first part covenants and agrees that it will, on or 
before the day on which the first interest shall, en- 
suing the date hereof, become due and payable on 
any of the bonds described in the said schedule, pay 
to the said party of the second part”—that is, the 
lessor should pay to the lessee—‘an amount” (that 
is, in cash), “equal to the amount, of interest ac- 
crued, in each case, between the date of the last 
payment of interest on such bonds and the first day 
of April, one thousand eight hundred and seventy- 
three2 

Then it was provided that such payment to be 
made under that and under the provisions of sub- 
division first of Article 1, to which I shall not recur 
at present, “may be in the ‘consolidated mortgage’ 
bonds of the said party of the first part, hereinafter 
mentioned, which bonds so paid to the said party 
of the second part may be used by it for its own 
sole and separate use and benefit.” 

That is, it provided that in order to equalize the 
payments of interest, in order that the lessee should 
not pay interest back of the time that it acquired 
the lease, there should be a cash adjustment between 
the lessor and lessee for back interest on the bonds 
of various kinds, and that that back interest should 
be paid not in cash but in bonds of the lessor com- 
pany, the consolidated bonds, and that those bonds 
should belong absolutely to the lessee company, and 
the lessee should use them as it saw fit. No limita- 
tion was to be placed upon the price at which they 
were to be sold, or as to anything else. 
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MR. LOOMIS: From the amount unissued. 

MR. HORNBLOWER: That was from the 
amount unissued. I omitted to state that there 
was a small branch road, called the Lake Mahopac 
Road, which was included in this lease, and the 
lessee assumed the payment of the interest on the 
bonded indebtedness of that road. But that is of 
no particular consequence, one way or the other. 

In the fourth paragraph of the lease, at page 31, 
it is provided how the remaining consolidated 
mortgaged bonds shall be issued. It recites 
that the amount of consolidated mortgage bonds 
duly authorized was twelve millions of dol- 
lars. Then it recites that $7,488,000 in amount of 
the bonds of the said issue remained unsold, which 
bonds so unsold it agrees to deliver herewith to the 
said party of the second part—that is, the lessee 
company—to be disposed of by it as follows: 

“First: By holding or selling, for its own 
use and benefit, such part thereof as shall, at 
their par value, equal the amount to be paid by 
the said party of the first part, under the first 
and second sub-divisions of the first article 
hereof, for proportions of dividend and interest 
accrued to the first day of April, one thousand 
eight hundred and seventy-three.” 

That is similar te the former provision. 

“Second : That the money derived by it from 
the sale of the whole or any part of such re- 
mainder shall be used in the same manner as 
is prescribed in the third article hereof with 
regard to moneys derived from disposing of 
stock.” 

That, in brief, was that the unissued stock should 
be sold and disposed of for the improvement and 
betterment of the New York and Harlem Railroad. 
As a matter of fact, I may state, I suppose, without 
any objection, that there were large amounts ex- 
pended for the Grand Central Station and for other 
terminal facilities, and for the changes that have 
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1 been made on 4th Avenue. How much was ex- 
pended of course does not appear as yet. 
MR. RUMSEY: Many of them were provided for 
in that lease, I think. 

MR. HORNBLOWER: “Second: That when- 
ever any of the bonds of such remainder shall 
be sold, the interest which shall thereafter be- 
come due and payable thereon shall be paid 
by the said party of the second part, in ad- 
dition to that on the amount of said bonds 

2 mentioned in said Schedule ‘A; provided, 
however, as follows: 

“First: That this condition to pay interest 
shall apply also to the bonds that may be sold 
by the said party of the second part for its own 
use and benefit as hereinbefore authorized. 

“Second: That the said party of the second 
part may issue any of the bonds of the said 
remainder in exchange or substitution for, and 
upon the surrender for that purpose of any 

3 other of the outstanding bonds of the said party 
of the first part described in the said schedule. 

“Third: That the title to any real estate 
acquired by the payment of moneys derived 
from disposing of the said capital stock under 
the third article hereof, or from the sale of 
any of the bonds of said remainder, under this 
article, shall be taken to and in the name of 
the said party of the first part. 

“Fourth: That any and all property ac- 

A quired with the moneys mentioned in the pre- 
ceding proviso shall be deemed to be held by 
the said party of the second part, under this 
contract, and subject to the provisions there- 
in?” 

The fifth paragraph provides: 

“The said party of the first part’”—that is, 
the lessor—“covenants and agrees that it will 
not, during the continuance of this contract, 
authorize, create or issue any stock or bonds 
additional to the amounts thereof respectively, 
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now authorized or outstanding, as hereinbe- 
fore stated, except at the request, or upon the 
demand, of the said party of the second part,” 
—that is, the lessee—‘“as hereinafter set forth ; 
provided, however, that the said party of the 
second part”’—that is, the lessee—may, at 
the request of the said party of the first part” 
—that is, the lessor—‘and for purposes con- 
nected wtih operating the said street railroad, 
hereinafter mentioned, abate the covenant of 
the said party of the first part contained in this 
article.” 

Your Honor will see that even as to the street 
railroad the New York and Harlem Railroad Com- 
pany did not reserve the absolute right to issue any 
new obligations, but that right was subject to the 
express right of veto by the lessee company. And 
to make that perfectly clear, if it needed clarifying, 
the lease goes on to say: 

“But any abatement shall be entirely at the 
option of the said party of the second part as 
to granting at all, or as to the extent to be 
granted.” 

Now, that paragraph that I have read is very sig- 
nificant, when your Honor comes to consider the 
main question arising under this lease, because it 
shows what was in the minds of the parties at the 
time the lease was made—that the main idea the 
parties had was that the lessee company should get 
this property for the term of the lease, with the 
absolute right to say whether or not the New York 
and Harlem Railroad Company should or should 
not issue any more bonds, or any further obliga- 
tions, which might become a charge not only upon 
the property leased or upon the leasehold interest 
but upon the reversionary interest of the lessor 
company, and not only as to the reversionary inter- 
est of the steam railroad that was leased, but the 
reversionary interest in the remaining title of the 
company in its street railroad. The idea was to 
protect the lessee company absolutely. 
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The sixth clause, which is the bone of controversy 
here, and which gives rise to this litigation, now 
comes up. When the year 1900 was about to arrive 
—along in 1897—the question confronted the di- 
rectors of these two companies as to what was to be 
done. In the meantime the entire amount of bonds 
had been issued under the consolidated mortgage ; 
the twelve millions of dollars was outstanding, 
bearing seven per cent. interest; they were about 
to become due, and something had to be done about 
it. Of course, the natural thing would be that they 
should be refunded some way; and, as the rate of in- 
terest had gone down, by the course of events and 
the blessing of Divine Providence, we were able at 
that time to borrow money on good security at five 
per cent., or at even four per cent. ; and, as railroads 
had greatly reduced their interest on mortgages, it 
was recognized that it was posible that a new mort- 
gage might be made, at a less rate of interest. 
The question therefore arose, what should be done, 
and what were the rights and liabilities of the 
lessor and lessee companies, under the circum- 
stances? And so the lease was turned to in order 
to see what it provided ; and the sixth clause was ex- 
amined. 

Now, under the sixth clause it is claimed by the 
present plaintiff, and was claimed on behalf of the 
New York and Harlem Railroad Company by 
various parties at that time, in 1897, that the New 
York and Harlem Railroad Company, the lessor 
company, had the absolute right to refund their 
own mortgage, in their own way, and if they could 
refund it at three and a half per cent. and thereby 
effect a saving of three and a half per cent. per an- 
num they were entitled to that saving, and that 
thereafter the New York Central and Hudson River 

tailroad Company should pay to the New York 
and Harlem Railroad Company, in addition to the 
eight per cent. per annum, the three and a half per 
cent. per annum which was saved by the reduction 
in the rate of interest on the consolidated mort- 
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gage. On the other hand, it is claimed by the New 
York Central and Hudson River Railroad Com- 
pany, and was then claimed by them, that under the 
terms of the lease the lessee company had the right 
to any benefit which came through the reduction of 
the rate of interest; that their duty under the lease 
was simply to indemnify the New York and. Har- 
lem Railroad Company stockholders against the in- 
terest on their bonded debt; and that if the rate of 
interest upon the bonded debt was reduced the bene- 
fit from that reduced rate of interest would fall to 
the lessee company, just as the benefit from any in- 
creased traffic would fall to the lessee company. 
Nobody disputed then, and nobody disputes now, 
that so far as the railroad business has increased 
and the profits and revenues of the railroad have in- 
creased during the term of this lease the lessee 
company is absolutely entitled to them. They may 
increase to the extent of five hundred per cent. in 
the next ten years, for aught we know; but the 
lessor company can get no benefit from that. The 
lessor company gets only the eight per cent. per an- 
num. That is the contract; and it is a fair con- 
tract. They made it with their eyes open. They 
took the benefit of it and they must take the 
burdens. They escaped the chance of loss. They 
have waived the chance of profit. But, so far as 
_concerns this interest, they say: “Oh, well, so far 
as this interest is concerned, we are entitled to the 
saving of interest.” 

THE REFEREE: Is the difference in the rate of 
interest in the two bonds the only question in this 
case? 

MR. HORNBLOWER: Yes, sir, that is the prim- 
ary question. 

MR. TRULL: That is hardly so. We do not agree 
with that proposition. What we say is that if we 
paid off the consolidated mortgage bonds we were 
entitled to have $840,000 a year rental paid direct 
to us. 

THE REFEREE: That represents the difference 
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in interest between the two sets of bonds—$840,000 
a year? 

MR. RUMSEY: No. The New York Central 
people claim, as we understand it, that, the bonds 
being paid off, they were no longer called upon to 
pay the interest upon the consolidated mortgage 
bonds. 

MR. HORNBLOWER: I do not know what you 
mean by that. 

MR. RUMSEY: It is plain enough. 

MR. HORNBLOWER: No such claim has ever 
been made as that. 

MR. RUMSEY: When the consolidated mort- 
gaged bonds were paid, their liability to pay inter- 
est on them had ceased. That is what they claim. 

MR. HORNBLOWER: Of course it ceased if the 
bonds ceased. 

MR. RUMSEY: If you will just read that article 
vou will find— 

MR. STETSON: If there had been no compro- 
mise, and the suit had gone to its conclusion, the 
result would have been that the New York and 
Harlem Railroad Company would have had the 
whole of the three and one-half per cent., and not 
inerely $200,000 of the three and one-half per cent. 

MR. RUMSEY: The Harlem Company would 
have had the whole of the $840,000, and upon them 
would have been the necessity of paying the three 
and one-half per cent. 

MR. STETSON: Yes. Mr. Hornblower, with 
his usual accuracy, says this is the bone of conten- 
tion. The bone is the three and one-half per cent. 

MR. HORNBLOWER: It seems to me we are get- 
ting into hair-splitting distinctions. I claim that 
the controversy here arose over the question of three 
and one-half per cent., and I say so now. 

MR. RUMSEY: No, I do not agree to it. 

MR. HORNBLOWER: You may have a different 
mode of stating it, but it will come to that in the 
end. The figures cannot be disputed. We do not 
dispute our obligation to pay the interest on the 
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new bonds, and we are paying it. The interest on 
the new bonds is three and one-half per cent. We 
do not dispute our liability to pay interest on the 
new bonds because we agreed to pay it, by the 
second supplementary contract, except that we say 
there was no liability on their part to pay interest 
on the new issue. . 

MR. RUMSEY: We do not agree to that, and [ 
will show you that that is absolutely at variance 
with the express terms of the lease. 

MR. HORNBLOWER: You are differing now 
on matters of statement and not on matters of sub- 
stance. I am trying to state matters of substance, 
not theories. As I was stating when interrupted, if 
this were an ordinary railroad lease, and if it con- 
tained only the provisions which I have already 
read to your Honor, no question whatever would 
arise. I do not-sit here claiming that there is no 
question under this lease. My friends have the calm 
assurance to say there is no question and never 
was. They do not inform your Honor whether or 
not distinguished men and counsel differ about it. 

MR. RUMSEY: There is nothing to show 
whether there is or not. 

Mk. HORNBLOWER: I know that, and you 
have not so stated in the complaint; but we both 
know it perfectly well. It is stipulated in the 
record. 

’ I say there is nothing in the complaint to show 
whether or not eminent counsel did or did not dif- 
fer. But I dispute the proposition of my learned 
friends on the other side that because they have 
their opinion about this lease there can be no other 
opinion. I have an opinion about it; and I do not 
admit to being a congenital idiot. I say no question 
would arise but for this sixth article. If it were 
an ordinary railroad lease, the ordinary rights and 
obligations of the parties would be perfectly plain. 
The lessee company would have been entitled to 
call upon the lessor company to issue its new mort- 
gage and the new mortgage would have been issued 
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at such rate as the lessee company directed. That 
is the ordinary provision of a railroad lease. Then 
any saving of interest would have accrued to the 
lessee company. In other words, under an ordi- 
nary railroad lease the covenant to pay interest is 
purely a covenant of indemnity; and it does not 
make any difference whether the interest is ten per 
cent. or seven per cent. or three and one-half per 

cent. If the lessee company pays the guaranteed 
dividends to the stockholders and protects the lessor 
company from interest on its bonded debt, what- 
ever that may be, it has performed the whole of 
its duty. So that if, at the time the consolidated 
mortgage had expired, it had been impossible to 
float a new mortgage or new bond at less than ten 
per cent., and the lessor company had been called 
upon to issue those bonds at ten per cent., it would 
have been the duty of the lessee company to pay 
the ten per cent. There is no question about that. 
It would have been its duty to pay ten per cent. if 
it could not get this railroad mortgage taken care of 
in any other way—unless it chose to put its hands 
in its own treasury and pay them, cancel eee and 
take no security in return therefor. 

But the parties undertook to prescribe in detail 
what should be done, and that gave rise to contro- 
versy—one more illustration of how futile it seems 
to be for the ablest men to undertake to provide in 
advance in writing so that there shall be no roonr 
for dispute. It seems sometimes as if those who 
drew contracts were but sowing the seeds of litiga- 
tion for future generations. The sixth article pro- 
vides as follows: 

“Phe said party of the second part covenants 
and agrees that it will pay the principal of all 
the bonds described in said Schedule ‘A,’ other 
than the bonds therein described as ‘Consoli- 
dated Mortgage, due May 1, 1900, as they 
shall respectively mature and be presented for 
payment, and that it will, at the maturity 
thereof, pay the principal of the said ‘Consoli- 
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dated Mortgage’ bonds, if, and in case, it should 
not be paid by the said party of the first part. 

“In case of the payment thereof, or of some 
or any part thereof by the said party of the 
first part” (that is, the lessor), “then, and in 
that event, the said party of the second part 
shall, thereafter, pay to the said party of the 
first part, semi-annually, on the days when in- 
terest would become due and payable on said 
bonds, if the time thereof had been extended, 
an amount equal to such interest on said bonds, 
or on such part of them as may have been paid 
by the said party of the first part, so as fairly 
to adjust the obligation of the said party of 
the second part, herein contained, as to the 
annual rent on the said railroad and property 
herein demised.” 

Now, your Honor will observe that there is a 
clear distinction drawn in that clause between 
“nayment” and “extension.” That clause contem- 
plates that the lessor company might choose to pay 
its own obligations. Now, payment by an obligor of 
its own obligations has but one meaning. It is can- 
ccellation. Not only cancelation in form but in sub- 
stance. Not cancellation by substituting a new se- 
curity, by extending the time of payment and giv- 
ing a new obligation; but it is payment of the obli- 
gation. If I owe my promissory note at the bank, 
and the bank calls upon me for payment, and I 
come around to the bank and say: “Here is my note 
for three months for the same amount, at a higher 
rate of interest; I have been paying you five per 
cent. but if you will give me three months more I 
will give you six per cent.;” and if the bank takes 
it and cancels my note and hands it back to me; if 
it makes an entry on its books, “Note of W. B. 
Hornblower paid,” and makes another entry on an- 
other page of the ledger or note book or whatever 
book it may be, “note received,” even though there 
may be checks passing between us, purporting to be 
payments and repayments, there is no real pay- 
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ment of that obligation. Much more is that so if it 
is a case of a bond and mortgage; because there we 
have a specific security upon a specific piece of 
property. If I owe a bond and mortgage on my 
property, and the mortgage is about to mature, and 
the mortgagee calls for payment and I go to him 
and say: “My dear sir, you do not want that mort- 
gage paid, do you? Iam willing to extend it; but I 
am not willing to extend it at six per cent.; I have 
built a house on that land; I will give you four per 
cent. upon it;” and he agrees to that, I thereupon 
sit down and give him a new bond and mortgage at 
four per cent. for five years. He makes a cancella- 
tion of the old bond and old mortgage and takes 
the new bond and new mortgage. I have not paid 
that mortgage, in any proper sense of the word. I 
have extended it, at a lower rate of interest. 

THE REFEREE: Does this clause contemplate 
that by possibility the New York and Harlem Rail- 
road Company might pay the consolidated mort- 
gage bonds? 

MR. HORNBLOWER: Out of its own funds,ves, 
sir. 

THE REFEREE: Suppose they had done it, 
what amount would they be entitled to claim to- 
day, yearly, from the New York Central Railroad 
Company ? 

MR. HORNBLOWER: Seven per cent. 

THE REFEREE: In other words, would the 
amount of reimbursement, in consideration of their 
having paid and extinguished the bonds—the an- 
nual reimbursement—be the amount of the original 
annual interest on the mortgage debt? 

MR. HORNBLOWER: Yes, sir; it is so pro- 
vided. The amount equal to such interest on said 
bonds. We concede that—in case they had paid it. 
The question is, what is the meaning of the word 
“payment?” 

THE REFEREE: If they had not paid it, as a 
matter of fact, the only question is whether that has 
any bearing upon the ultimate question here, who 
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is entitled to the surplus between the original in- 
terest charge and the present interest charge? 

MR. HORNBLOWER: Exactly. Our conten- 
tion is that this clause contemplates the absolute 
payment of the obligation; and in that event, in 
case the obligation had been absolutely paid and 
discharged, then it would have been the duty of the 
lessee company to pay to the lessor company seven 
per cent. per annum upon twelve millions of dol- 
lars. That is what it comes to. 

MR. LOOMIS: Or had paid any part. 

MR. HORNBLOWER: If they had paid any part, 
pro tanto. But there is no provision for the pay- 
ment of the excess interest in case of the reduction 
of the rate of interest. That is not contemplated 
at all. 

Now we go on to the next clause. 

“In case, however, the said ‘Consolidated Mort- 
gage’ bonds shall be paid by the said party of the 
second part’—my friends place great stress upon 
the fact that the same word “paid” is used here; 
but the word “paid” has quite a different meaning 
when applied to a third party or a guarantor from 
what it has when applied to the principal obligor, 
I shall come back to that presently. 

“In case, however, the said ‘Consolidated 
Mortgage’ bonds shall be paid by the said party 
of the second part, the said party of the first 
part agrees that it will, whenever requested by 
the said party of the second part so to do, issue 
in lieu thereof new bonds bearing a similar 
rate of interest, or such other rate as may be 
agreed upon, with, so far as may be required, 
proper coupons or interest warrants therefor 
appended, and secured by a suitable mortgage 
upon the railroad property and franchises here- 
by demised ; such bonds to be payable at such 
time or times, and to such person or persons, 
as may be prescribed by the said party of the 
second part; and will deliver such new bonds 
to the said party of the second part, to be sold 
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or disposed of in its discretion; in which case 
the obligation of the said party of the second 
part herein contained, with regard to the pay- 
ment of interest on the said ‘Consolidated 
Mortgage’ bonds shall be deemed and held to 
apply to interest on such new bonds.” 

That is, in that case, the lessee company shall be 
bound only to pay the interest on the new bonds, 
whether it be more or less than seven per cent. If 
they had been obliged to float bonds at eight per 
cent. they would have been obliged to pay eight per 
cent. On the other hand, if they succeeded in float- 
ing bonds at three and one-half per cent., all they 
would have to pay would be three and one-half per 
cent. The new bonds become substitutes for the 
old bonds. 

“And at the maturity of such bonds the 
process herein provided for shall be repeated ; 
and so on, as often as may be necessary, during 
the continuance of this contract.” 

Your Honor sees that is the only provision in 
this lease for the issuing of new bonds by the New 
York and Harlem Railroad Company. There is ab- 
solutely nothing in this whole lease giving the New 
York and Harlem Company the right to issue a 
new bond or new mortgage, except on the request 
of the New York Central and Hudson River Rail- 
road Company. They are absolutely powerless to 
do it. They have absolutely covenanted that they 
will not do it, even on their horse railroad, without 
the consent of the lessee company. There is no 
provision whatever for payment of their obliga- 
tions by issuing a new security, except in the single 
instance of request by the lessee company. But 
for this request of the lessee company the New 
York and Harlem Company was as powerless to 
issue those new bonds and that new mortgage as 
it is to issue a bond and mortgage upon this build- 
ing. Now, my friends quibble about the words “ad- 
ditional bonds,” and “additional mortgage.” They 
say they will not issue “additional bonds,” or ‘“ad- 
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ditional mortgage.” But additional is a perfectly 
plain word. It does not mean a bond or mortgage 
which shall ultimately be an increase of burden 
on the property; but it means any charge which 
is additional to that which is then upon the prop- 
erty. The intention of that lease, as is apparent in 
every line of it, was for the lessee to take the prop- 
erty as it found it, and to compel it to remain in 
that position, except so far as the lessee company 
chose to alter it, or as it was altered by time itself. 
My friends may say it ought not to have been made; 
that no such lease ever ought to have been made; 
that it was giving the road entirely into the hands 
of the lessee company ; that the lessee company was 
getting an unfair advantage; but, if so, they must 
go back and attack the lease, they must upset the 
unanimous ratification of the stockholders of the 
New York and Harlem Railroad Company, for it is 
alleged in the complaint that.the lease was unani- 
mously ratified in 1882 by the New York and Har- 
lem Railroad stockholders. 

MR. RUMSEY: 1878, was it not? 

MR. STETSON: It was made by the directors in 
1873. 

MR. HORNBLOWER: There was no law of the 
state at that time requiring them to ratify the lease, 
and I think it was not ratified until 1882, when 
they ratified the first supplementary contract. 

MR. RUMSEY: You are right about that. 

MR. HORNBLOWER: Now, I say this lease, 
unanimously ratified by the stockholders of the 
Harlem Railroad Company nine years after it was 
nade, with full knowledge of its provisions, ties 
the hands of the New York and Harlem Company 
absolutely as to the creation of any new mortgage, 
or the continuation or extension of any new mort- 
gage, except with the consent of the New York Cen- 
tral and Hudson River Railroad Company. It 
gives the Central Railroad Company, in express 
terms, the right, upon the maturity of the consoli- 
dated mortgage, to call upon the New York and 
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Harlem Railroad Company to execute new bonds 
and a new mortgage. There is no doubt about it. 
That right was exercised. 

THE REFEREE Was there any question that 
the New York and Harlem Company could not ab 
initio create a new mortgage then, without the con- 
sent of the New York Central and Hudson River 
Company ? 

MR. RUMSEY: We claim that we can. 

MR. HORNBLOWER: They claim everything. 

MR. STETSON: Let me ask you this. I am 
quite impartial on this point. I would like to 
know whether it is claimed that a debt of an in- 
ereased amount could have been created by the 
New York and Harlem Railroad Company, or was 
there a substitution? 

MR. RUMSEY: A substitution. That is all that 
it is necessary for us to claim now. I can state in 
a moment what we claim in that regard. 

MR. HORNBLOWER: I would rather you 
would not at this time. I think if we once get into 
the claims of the other side we shall be unable to 
proceed with the motion. 

MR. RUMSEY: It is sufficient to say now that 
we do not admit the extent of the claim Mr. Horn- 
blower makes as to that lease. 

THE REFEREE: You demur to everything he 
Says? 

MR. RUMSEY: A good deal. 

MR. HORNBLOWER: He demurs silently to 
everything I say. 

MR. RUMSEY: Not at all. A good deal of it it 
is to our interest to admit. 

MR. HORNBLOWER: I say, therefore, may it 
please your Honor, that there were two contingen- 
cies provided for in this article of the lease: one 
was “extension,” the other was “payment” by the 
lessor company. Extension was not a right of the 
lessor company. It was a right reserved en- 
tirely to the lessee company. Until they called 
upon the lessor company to extend and give a sub- 
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stituted security there was no power to give it, and 
when they did give it it came under the last or next 
to the last clause of this paragraph; and the new se- 
curity was substituted for the old and the obliga- 
tion of the lessee company was to pay interest on 
the new security, whether that interest was greater 
or less than the old interest. 

The alternative was payment by the lessor com- 
pany. How could that payment be made? Why, 
as I have said before, as matter of law pay- 
ment by an obligor is made by actual payment and 
discharge and not by giving a new security of its 
own and an extension of time. As a matter of fact, 
the payment could have been made, possibly, out of 
the treasury of the New York and Harlem Railroad 
Company. And that brings me to remind your 
Honor of something to which I have already called 
your attention, that this corporation, when it 
made the lease to the New York Central and Hud- 
son River Railroad Company, did not strip itself, as 
is done in most cases, of its entire corporate assets. 
Ordinarily, under a railroad lease, the lessor com- 
pany transfers all its asets of every kind and de- 
scription to the lessee company and remains a mere 
shell. In that case, to talk about payment by the 
lessor company would be a farce, because it would 
manifestly have nothing with which to pay. The 
only possible mode of payment would be by exten- 
sion or substitution, which is the other alternative ; 


but this company was a going concern, doing: 


an enormous business, owning this profitable street 
railroad line through the heart of Manhattan 
Island, having these enormously valuable pieces of 
real estate, and in the contingencies that might take 
place between 1873 and 1900, when the consoli- 
dated mortgage should mature, it was not outside 
the range of possibilities that that company might 
accumulate a large surplus. It might accumulate 
a large surplus for the very purpose of paying off 
this twelve million dollar mortgage and thus en- 
title itself to the benefits of this provision of the 
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lease. It might sell its real estate and receive 
large sums of money for it, because real estate 
was rapidly rising in value, as I suppose I might 
state without impropriety. We all know that real 
estate in New York City has risen enormously since 
1873; and this property was on the very backbone 
of the island. A change of motive power might 
take place. It might possibly be, between 1873 and 
1900, that horse power might entirely disappear 
from the surface roads; that those stables might be- 
come unnecessary ; that electric trolley lines might 
be established; that the entire system of the Madi- 
son and Fourth Avenue Railroad Line might be 
operated by motors and a power house. Those 
things were conceivable. It was a pretty wild con- 
ception, possibly, but still conceivable; and pos- 
sibly the gentlemen who drew this lease might have 
conceived it at that time. 

MR. RUMSEY: They were probably the only 
men who did it, at that time. 

MR. HORNBLOWER: That may be; but, how- 
ever wild it might have seemed then, it would 
not seem wild to us now, would it? And it would 
not seem wild to us now, that they might want to 
get rid of these stables, which then were such 
valuable and necessary adjuncts to their railroad. 
It might be easily possible, from one source or 
another—accumulated profits, the sales of real es- 
tate, the change of motive power or one thing or 
another—to have had in their treasury $12,000,000 
of cash, or at least a portion of that amount. Now, 
the object of this provision of the lease was that if 
that contingency did occur, and if, in the year 1900, 
when the consolidated mortgage bonds should ma- 
ture, the New York and Harlem Railroad Com- 
pany should have at its disposal money which thev 
could use without increasing their indebtedness and 
without reducing their capital, which money could 
be used to pay off the whole or a portion of that con- 
solidated mortgage indebtedness, they should have 
the right to do it. Now, what would be the effect 
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of that? The effect of that would be that they 
would have repurchased their property, to that ex- 
tent, would they not? Absolutely repurchased it 
with their own money! Now, having repurchased it 
to that extent, whether it were twelve millions of 
dollars or eight millions of dollars or two millions 
of dollars, to that extent they should be entitled to 
receive seven per cent. interest, which was the then 
current rate of interest, in 1873, which was not con- 
sidered excessive. They should be entitled to re- 
ceive, in lieu of the money which they had paid to 
cancel their indebtedness and to relieve the prop- 
erty from encumbrance, seven per cent. per annum 
upon that amount, for the rest of the time the lease 
was to run; and that was what they would have 
been entitled to had they taken that course. So 
far as appears by the complaint, no effort was made 
todo that. So far as appears by the complaint they 
did not have the money with which to do it. It 
is not alleged in the complaint that there was any 
money in the treasury of the New York and Harlem 
Railroad Company with which to pay and cancel 
the indebtedness. It is only claimed that their 
credit was good, that their property was enormously 
valuable, that they could go out into the market 
and borrow money at three and one-half per cent. 
upon new bonds and a new mortgage, and take up 
and pay, in that way, the old indebtedness. That 
is all. 

Now, that is not “payment” within our construe- 
tion of that lease. I shall not take further time 
at present to discuss this question of construction. 
I have endeavored to put before your Honor our 
theory of the meaning of this lease. This is my 
honest view of it. I have come into this case, solely 
as counsel for these two railroads, since this pres- 
ent litigation arose. I had nothing to do with the 
original controversy. I had nothing to do with 
the making of the second supplementary contract. 
I had nothing to do with the former litigation; and 
I come to it with a fresh mind. And my conclu- 
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sion is that that is the fair meaning of this lease. 
I shall, perhaps, find occasion, hereafter, to argue 
it further in reply; but I shall stop right here on 
that branch of the case, for the present. 

But I say, suppose I am all wrong about it; sup- 
pose that is not the fair construction of that lease, 
the true construction of it; suppose your Honor, 
reading that lease, comes to a different conclusion 
about it. Is there not a fair question, is there not 
a question on which honest minds can differ, on. 
which intelligent minds can differ? And is that 
question to be ignored because of the assumptions 
and assertions of my learned friends that there is 
not and never was any question? It appears by 
the complaint that there was a litigation about it. 
They have thrust into the complaint all sorts of 
epithets, which we are alleged to have admitted. 
They say the litigation brought by the New York 
Central Railroad Company was in bad faith— 

MR. TRULL: What is that under? 

MR. HORNBLOWER—that it was not brought 
with any intention to prosecute it to judgment; and 
that there was no fair or real controversy; no real 
dispute. It does appear, however, by the complaint 
that there was a dispute. 

MR. RUMSEY: A pro tanto dispute. 

MR. HORNBLOWER: It does appear by the 
complaint that there was a dispute, and it is averred 
that there was this litigation. The dispute arose 
along in 1897. It appears that in 1897 resolutions 
were passed by the New York and Harlem Railroad 
Company authorizing the execution of these new 
bonds and this new mortgage. It appears that a 
contract was made by the Harlem Railroad in 
1897 with J. P. Morgan & Co. and J. 8. Morgan 
& Co., for the sale of these bonds. It appears 
that thereafter a litigation was begun by the 
New York Central and Hudson River Rail- 
road Company, claiming that there was no 
right on the part of the New York and Harlem Rail- 
road Company to issue those bonds and that mort- 


33 


gage, except at the request and for the benefit of 
the New York Central and Hudson River Railroad 
Company. It appears that there was another liti- 
gation, brought by one Hitchcock as a stockholder 
of the New York and Harlem Railroad Company. 

MR. RUMSEY: That was before the execution 
of that second supplementary contract. 

MR. STETSON: That was to enjoin the execu- 
tion or delivery of the proposed second supplemen- 
tary contract of compromise. It had no relation to 
the earlier transactions. 

MR. HORNBLOWER: It appears that while 
that suit was pending the Boards of Directors of 
the two companies appointed committees—each 
Board appointedacommittee—to consider the ques- 
tions of difference between the two companies. It 
resulted in those two committees recommmending 
a compromise agreement, called the “Second Sup- 
plementary Contract,” and that the Second Supple- 
mentary Contract was thereafter approved by the 
Boards of Directors. It is not averred in the com- 
plaint that it was submitted to the stockholders 
and approved by them. The pleader has carefully 
stopped short of such averment; and therefore I 
cannot state as a fact that it was so approved by 
the stockholders. It does appear, however, that 
a notice was sent out to all the stockholders in re- 
gard to the second supplementary contract, and 
no criticism is made in the complaint upon the ac- 
curacy of that notice, except that it failed to in- 
form the stockholders as to the nature of the con- 
tracts made the year before, in 1897, with J. P. Mor- 
gan & Co., and J. S. Morgan & Co., as to the sala 
of the bonds, a matter to which I shall presently 
refer. 

THE REFEREE: Did I understand you to say 
that there was a contract between the New York 
and Harlem Railroad Company and the Morgans? 

MR. HORNBLOWER: Yes, sir. 

THE REFEREE: And the New York Central 
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and Hudson River Railroad Company had no part 
Tay dee 

MR. HORNBLOWER There was another con- 
tract by the Central Company concerning their own 
bonds. They had no part in this. They also re- 
funded their own indebtedness at the same time. 
They issued three and a half per cent. consolidated 
mortgage bonds and made a similar contract with 
Morgan & Co. It is proper to say that J. P. Morgan 
was not a director of the New York and Harlem 
Railroad Company at that time. 

MR. HORNBLOWER: I was merely referring 
to the question of notice to the stockholders as to 
theSecond Supplementary Contract. It is averred in 
the complaint that such a notice was sent out. The 
only criticism made upon it is not that it did not 
fairly state the nature of the Second Supplementary 
Contract, so far as it bore upon the lease, but that 
it failed to state a reference made in the Second 
Supplementary Contract to the bond contracts 
made with the Morgan firms. I have, therefore, a 
right to assume, although I cannot state it as a fact, 
that the stockholders did ratify it. 

MR. RUMSEY: I do not think you have a right 
to assume anything of the kind. 

MR. MORNBLOWER: I have a right to assume 
that no objection was made to that notice except 
on the lines stated. I have a right to assume that 
every stockholder of that company was, in fact, 
notified of the making of the Second Supplemen- 
tary Contract and of its effect. 

Now, I am embarrassed somewhat in discussing 
this case, because the plaintiff has carefully. re- 
frained from setting forth in full or in terms the 
very contract which the plaintiff attacks. The 
lease is set forth in full. The first supplementary 
contract is set forth in full. But when we come to 
the very subject matter of this action, the very 
thing which this Court is asked to set aside, the 
pleader very carefully refrained from putting it 
into his complaint, or giving your Honor an exact 
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statement of it, or any quotation from it. There is 
not even the quotation of a line or a syllable from 
it. But we have the plaintiff’s own version of the 
contract. The plaintiff undertakes to state what 
the contract was; and we are obliged, for the pur- 
poses of this motion, to take the contract just as the 
plaintiff choses to state it, whether it shall appear 
to be a correct statement or not, when the contract 
itself is produced. But taking it as stated in the 
pleadings, what was it? Why, it was an agreement 
of compromise between the lessor company on the 
one hand, and the lessee company on the other. 
Here was a question of the meaning of article six 
of that lease. That question was one which would 
continue to exist from the year 1900 until the ex- 
piration of the lease, unless settled somehow, by 
litigation or by agreement, between the parties. 
Certainly it was a proper subject of adjustment. 
And that brings me back to the statement I made a 
few minutes ago, after I had closed my statement of 
my construction of that lease; and that is, that it 
makes no manner of difference whether I am right 
or wrong about my construction of that lease, there 
was a question there as to what that lease meant. 
It was the duty of the directors of those two com- 
panies to close that question up and not leave it an 
open one. That lease had over three hundred years 
to run. This question should not be allowed to 
run a minute, if it could be properly stopped. 
Now, what did the directors do? They made this 
compromise agreement. My learned friends, in 
their complaint and in their brief, use phrases 
characterizing that compromise agreement, from 
which they ask your Honor to infer that there was 
something very corrupt and wrong about the agree- 
ment. All their phrases and ephitets amount to 
nothing, for exactly what the agreement was is, in 
effect, stated, namely: that there being this ques- 
tion as to whether the seven per cent. per annum 
should be paid by the New York Central and Hud- 
son River Railroad Company from then on for three 
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hundred years and upwards, or whether the New 
York Central and Hudson River Railroad Com- 
pany should only be obliged to pay the interest on 
the new bonds, they split the difference, and it was 
agreed that the New York Central Railroad Com- 
pany, in settlement of all controversies, should pay, 
for all time during the remainder of that lease, a 
certain amount per annum to the stockholders, an 
amount equivalent to two per cent. upon the capi- 
tal stock of the New York and Harlem Railroad 
Company. It was agreed that that should be paid 
to the stockholders in addition to the eight per cent. 
In other words, they said: “The stockholders of 
this company have a right to eight per cent., un- 
doubtedly. They claim a right, in addition to that, 
under the lease. We will concede to them two per 
cent. additional as a fair compromise in adjustment 
of the difference.” That was the agreement. 

Now, suppose these parties stood absolutely 
apart; suppose they had no mutual relations with 
each other; suppose one was the Southern Pacific 
Railroad Company and the other was the New York 
Central and Hudson River Railroad Company ; and 
suppose they had a dispute arising out of some con- 
tract which was to run for one hundred years—a 
traffic contract, say; and on the one side it was 
claimed that it was perfectly plain that a certain 
amount should be paid for one hundred vears, and 
the other side disputed it, or, at any rate, claimed it 
was open to question. There was a question which 
might be litigated; and the two boards of directors 
chose to agree to modify their arrangements, or to 
compromise their differences, by agreeing to pay a 
certain sum per annum, one to the other, during the 
remainder of the contract. Would not that be a 
fair agreement? Would not that be within the 
ordinary functions of boards of directors? Would 
it not be their duty to make such an agreement? 
And ean they be accused of wrong doing because 
they did it? 

I assume, therefore, that if there had been no mu- 
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tual relationship between those parties, there could 
be and would be no question as to the right to make 
such a compromise agreement. Whether it should 
have been submitted to the stockholders or not is 
another matter. It is not affirmed here that it was 
not submitted to the stockholders. They do not 
claim that it should be set aside because it was not 
submitted to the stockholders. I cannot state 
whether it was or was not submitted to the stock- 
holders, at this stage of the case. 

MR. RUMSEY: You may fairly state that it was 
not, because there was no allegation of it and no 
proof of it. 

MR. HORNBLOWER: You will not so state? 

MR. RUMSEY: I state it as the facts appear in 
the complaint. 

MR. HORNBLOWER: You will not so state, 
as a fact. 

MR. RUMSEY: I am not arguing, except as 
averred in the complaint. 

MR. HORNBLOWER: It was averred in the 
complaint that it was communicated to the stock- 
holders; and, so far as appears, only a minority ob- 
jected to it. But that isa minor point. I am talk- 
ing now of the bona fides of the contract, and the 
right of the directors to enter into it. I say, there 
being a dispute, or ground for dispute, as to the 
meaning of a contract to run for three hundred 
years, it was a part of the duty and was within the 
rights of the Boards of Directors of the two com- 
panies to compromise that difference. 

Now, as to the question whether there was a fair 
subject matter for dispute, my friends are, ag it 
seems to me, gravely in error as to the whole basis 
of our contention. They talk very much in their 
complaint and in their brief about this alleged fic- 
titious suit between the New York Central and 
Hudson River Railroad Company and the New 
York and Harlem Railroad Company; about its 
not being brought with the intention to prosecute 
it, and about its being brought for the very pur- 
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pose of being made the basis of a compromise 
agreement. They are entirely in error in our po- 
sition about that. We do not stand at all on that. 
My proposition is that there was a question under 
that lease. It made no difference whether that 
question was raised by a law suit or was raised in 
any other way; if there was a question under that 
lease, which was likely to arise, and which was 
likely to result in litigation, it was the duty of the 
Boards of Directors of those two companies to re- 
move that question, if it could be fairly and prop- 
erly done. Now, what is a fair question calling for 
settlement and justifying a settlement? Why, my 
friends seem to think that it must be a question as 
to which neither side can have any doubt. Where 
is the question then? If neither side can have any 
doubt about it there is no question. They say, be- 
cause this lease seems perfectly plain to them, there 
Was no question for settlement. But it did not 
seem perfectly plain to everybody else. That is 
very manifest ; and it does not seem perfectly plain 
to me. 

As to what questions may be settled by compre- 
mise agreement numerous decisions have been made. 
The rule of law, as we understand it, is that an 
agreement to relinquish a supposed claim is a suffi- 
cient consideration for a compromise. It is not 
necessary that the claim relinquished be a2 valid 
one, enforceable at law. It is enough that the party 
making it has some ground for believing that the 
claim exists. Dovale v. Ackerman, 11 Misc., 245, 
affirmed 2, A. D. 404. That has been repeatedly 
held. It was held in the Court of Appeals, in the 
case of White vs. Hoyt, 73 N. Y., 505-514; Wahl vs. 
Barnum, 116 N. Y., 87; Zoebisch vs. Van Minden, 
120 N. Y., 407; Andrews vs. Brewster, 124 N. Y., 
433. 

The directors have all the powers of the corpora- 
tion, without any regard to the stockholders, ex- 
cept so far as the statute requires. In Metropolitan 
Elevated R. R. Co. vs. Manhattan Elevated Railroad 
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Company, 11 Daly, 373-377-482, it was held, I 1 
think by Judge Van Brunt, that there were some 
things that were so far out of the ordinary 
course of business of a corporation, so far affect- 
ing the constitution of the corporation itself, 
that, aside from any statute requiring ratification 

by stockholders, the directors had no implied power 

to enter into such contracts or such transactions, 
but must recur to their principals and obtain au- 
thority from their principals before they could act. 

In other words, that the dectrine of general agency, 9 
which applies to directors, must be limited so that 
when they came to deal with extraordinary mat- 
ters, such as leases and matters affecting the entire 
future of the corporation, they must recur to their 
constituents. 

Mr. Stetson reminds me that this was also Judge 
Bradley’s doctrine in Railway Co, vs. Allerton, (18 
Wall, 233). 

But your Honor’s Court held, upon that point. 
in 112 N. Y., in the Beveridge case, that if the cor- 3 
poration could do the act, then, unless the statute 
restricted the rights of directors, the directors 
could do it, and they alone cculd do it. The 
duty was upon them to act, and the right 
was in them to act, and that duty and that 
tight were exclusive and complete. And _ that, 
even in the matter of leases or of contracts that 
were to run for the entire term of the corporate ex- 
istence of the corporation, the directors were not 
obliged to recur to the stockholders for power, but i 
that the power resided in them, and, unless the Leg- 
islature restricted that power, the directors could 
do anything the corporation could do. 

Mr. Stetson reminds me that that was the case 
of the release of a guarantee. 

Therefore, the directors can do everything the 
corporation can do in regard to modifying a lease 
or making a new lease or making a contract that is 
to continue throughout the entire term of the cor- 
poration. 
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The New York and Harlem Railroad directors, 
therefore, had all the power of the New York and 
Harlem Corporation. The only question is, could 
the New York and Harlem Corporation do it? My 
friends say something in the complaint about ultra 
vires. Clearly, there could be no questicn of ultra 
vires, as far as the corporation is concerned. The 
corporation had the right to make the lease; it had 
the right to add to it; it had the right to compromise 
any dispute arising under it. We say this was not 
a modification of the lease. It was a collateral 
agreement, settling a dispute arising under the 
lease. It might have been settled by a payment in 
gross of a million dollars, or in any other way; but 
it was settled by an agreement to pay to the New 
York and Harlem Railroad stockho'ders annually 
two per cent. per annum. The New York Central 
and Hudson River Railroad Company bought its 
peace, and the New York and Harlem Railroad 
Company bought its peace, and they bought it by 
the two boards of directors. There is no question 
of ultra vires about it. 

But my learned friends say: “Yes; but vour 
New York and Harlem directors were disqualified 
from making their agreement, because they were 
interested in the New York Central and Hudson 
River Railroad Company.” They say that a 
majority of the directors of the New York 
and Harlem Railroad Company were also a ma- 
jority of the directors of the New York Central 
and Hudson River Railroad Company. And that 
is admitted by demurrer. And they say: “That be- 
ing so, the New York and Harlem Railroad board 
of directors was absolutely incapacitated from mak- 
ing such an agreement. However fair and however 
just it may have been, they were incapacitated. 

Now, I may call your Honor’s attention right 
here to the fact that because a majority of the two 
boards of directors were the same men, it does not 
necessarilly follow that the majority of the quorum 
which adopted this agreement was composed of di- 
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rectors of the New York Central and Hudson River 
Railroad Company, or vice versa. I only mention 
this incidentally. It is not a matter, from my 
point of view, of the slightest consequence; but 
only incidentally. Suppose there were thirteen 
directors of the New York and Harlem _ Rail- 
road Company, and seven of those were di- 
rectors of the New York Central and Hud- 
son River Railroad Company; and suppose ten 
directors were present at the meeting. Suppose 
that of those ten only three may have been New 
York Central and Hudson River Railroad direct- 
ors, and without the vote of those three all that 
would have been necessary was to have the vote of 
six out of the ten directors, no one of whom might 
have been a New York Central director, to adopt 
this agreement. It is not averred that the agree- 
ment was adopted by the vote of the New York and 
Harlem directors who were also New York Central 
and Hudson River diretors. 

It is not averred, in other words, that a majority 
of those who voted for that compromise agreement 
in the New York and Harlem board were also at 
that time directors of the New York Central and 
Hudson River Railroad board. But I pass that by 
as insignificant. 

I take the ground that my friends are absolutely 
wrong in their propositions of law or equity; that 
it is not true, as a matter of law or equity, that cor- 
porate directors are disqualified from acting be- 
cause they are common directors in the two corpora- 
tions. 

It is not the law of this State, either on the com- 
mon law side of the Court or on the equity side of 
the Court, that the action of directors who are com- 
mon directors in two companies makes the contract 
void. It is not even true, as matter of law or mat- 
ter of equity, that a contract made by a director as a 
member of the board, with himself as an individual, 
is absolutely void, as matter of law or equity. Such 
contracts are merely voidable, and they are void- 
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able on the ground of constructive fraud, and on 
that ground alone. And they are so voidable at the 
election of the corporation, and when the corpora- 
tion chooses to exercise its option to avoid, then it 
makes no difference whether the contract is fair or 
unfair, just or unjust, righteous or unrighteous, 
beneficial or burdensome, equity runs straight 
through it, and says if the corporation disaffirms 
the contract goes, no matter whether it was right 
or wrong. But, per contra, if the corporation af- 
firms or elects not to disaffirm, then the contract 
equally well stands. 

Now, that proposition has been held so frequently 


-in the Court of Appeals, that I shall not stop to re- 


capitulate the cases. It is as firmly settled in the 
law of this State as anything possibly can be. IL 
had occasion to discuss it at some length in the case 
of Gamble vs. Queens County Water Company, in 
123 N. Y., a decision in which your Honor partic- 
ipated. In that case a contract was made by a 
water company with one of its directors for the con- 
struction of waterworks. The contract was claimed 
to be void because made by the Board with one of 
its own directors. I claimed in the Court of Ap- 
peals, and the Court of Appeals so held, that while 
that made the contract voidable, it was not void. 
The corporation could ratify it, and it could ratify 
it by the act of its stockholders, or it could ratify 
it in any other way. And it did ratify it by the 
act of its stockholders. 

The Court went further and said that the stock- 
holders in such ratification were not acting in a 
fiduciary capacity, and that the very same 
men who profited by this contract had a right to 
vote as stockholders to ratify the contracts with 
themselves. That seems, at first, a somewhat start- 
ling proposition—that a stockholder can go into 
a stockholders’ meeting and vote to ratify a con- 
tract with himself, which contract is voidable by 
the corporation, because made with him as a di- 
rector, when he was present in the Board; but it 
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has been so frequently held that it is no longer open 
to discussion, and all that my learned friends can 
do in the matter is to ignore it, which they very 
calmly proceed to do. 

THE REFEREE: Here are two corporations, 
dealing with each other, and the majority—assume 
that this is so; you say it does not appear—and a 
majority of each is interested in both, and that ma- 
jority entered into an arrangement with the same 
majority of the other corporation. That, you say, 
does not appear, but assume that to be so. Now, 
you say the contract is voidable and not void. 

MR. HORNBLOWER: Yes, sir. 

THE REFEREE: It may be avoided by the cor- 
poration? 

MR. HORNBLOWER: Yes, sir. 

THE REFEREE: And the relation of the di- 
rectory of both companies continue the same; so 
that, whether it is avoided or not, by one corpora- 
tion or the other, would depend upon the vote of 
the same men who were interested in both corpora- 
tions, one set of whom should subsequently deter- 
mine that, on the whole, the corporation should 
not— 

MR. HORNBLOWER: The answer to that is evi- 
dent. The majority of the stockholders had the 
right to disaffirm. Nobody disputes that. 

THE REFEREE: How are the stockholders to 
act? 

MR. HORNBLOWER: By turning out the 
Board and putting in a new Board. If, in the 
meantime, irreparable injury is done, or likely to be 
done, the majority may file a bill of complaint and 
restrain action until a meeting of the Board. No- 
body disputes the right of the stockholders of the 
New York and Harlem Railroad Company to set 
this aside. Nobody has disputed that. We dispute 
the right of ten per cent. to set it aside. We say 
that if ninety per cent. is satisfied the thing must 
stand. 

But my proposition is this: that there must have 
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been affirmative action by or on behalf of the cor- 
poration; that a minority stockholder has no right 
to come in and set aside a contract, or ask a Court 
of Equity to set it aside, merely because it is con- 
structively fraudulent. Bear in mind that, all 
along through my discussion of the question, I 
am not discussing the question of actual fraud. 
I say, as I said in the Gamble case, that if 
there was actual fraud, that can not be condoned 
by a majority of the stockholders; if there be actual 
fraud on the part of these directors, these minority 
stockholders have an undoubted right to come in 
here; and I shall discuss, before I conclude, if I 


have time, the question of whether there is any 


actual fraud set up in this complaint. But leaving 
aside any question of actual fraud, I am now dis- 
cussing the mere technical proposition that this is 
constructively fraudulent because the majority of 
the two boards were common directors. On that 
point it makes no difference whether it was honest 
or dishonest. Yet, if it was constructively fraudu- 
lent the majority of the stockholders would have 
the right to disaffirm it. They would have the 
right to elect a new board of directors and that 
board of directors could bring a suit; or if it was 
necessary they could go into a Court of Equity and 
get an injunction. 

A contract by a director or officer of a corpora- 
tion, with himself as an individual, is not void, but 
merely voidable. It may be ratified by the com- 
pany and will be considered ratified unless disaf- 
firmed within a reasonable time. 

Salem Iron Co. vs. Lake Superior Cons. 
Iron Mines, 112, Fed. Rep., 239. 

In the case of Burden against Burden, 159 N. Y., 
288, it was expressly held that a stockholder could 
not enjoin the execution of a contract made by his 
corporation with another corporation, within the 
corporate powers and free from fraud, on the sole 
ground that the promotors of the contract were di- 
rectors in both corporations. It was distinctly 
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held in the Burden case that the minority stock- 
holders had no right to raise such a question. The 
same proposition has been very recently held by the 
Privy Council in England, in the case of Burland 
vs. Harle, Nov., 1901, Appeal Cases, 1902, Vol. 1, p. 
83. Stated in another form, the rule is that minor- 
ity stockholders are not entitled to maintain a suit 
to set aside a contract which can be ratified by the 
majority of the stockholders. If it can be, the 
minority has no right to come into a Court of 
Equity. . 

Your Honor will perceive that years have elapsed 
since this was made. There have been elections of 
directors since that time. Since 1898 there have 
been three elections, if not more, of directors; 
and it is not claimed that the corporation has 
taken any action. The stockholders have had a 
chance to express their views. They have had a 
chance to elect new directors, if they chose so to do, 
and it was for those new directors, or for the stock- 
holders themselves, in corporate meetings, to direct 
them to act, if they chose so to do. No such step 
was taken. It is not pretended there has ever been 
any disaffirmance by anybody except these minority 
stockholders, who disaffirmed from the beginning. 

So we claim, on this branch of the case, that the 
element of constructive fraud must be eliminated 
from the complaint and treated as if it were not 
there. No cause of action can be based upon any 
charge of common directorship of any of the in- 
dividuals who voted for that compromise agree- 
ment, because that objection can only be raised by 
the New York and Harlem Railroad Company it- 
self, or by a majority of the stockholders. 

Now I come to the question of whether there was 
any actual fraud stated in the complaint. Of 
course there is a great deal of loose talk in the com- 
plaint. 


At this point a recess was taken until 1:45 P. M. 
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APTER RECESS. 


MR. HORNBLOWER: If your Honor please, I 
had finished the discussion, before recess, of the 
question of constructive fraud, and had announced 
our proposition that a minority stockholder could 
not maintain a bill based upon that alone. I have 
conceded, for purposes of argument, thai if the 
plaintiff establishes that the contract was void by 
reason of being so ultra vires that the corporation 
could not make it, or that is was so impregnated 
with fraud, that it was a wanton violation of the 
rights of the stockholders, minority as well as ma- 
jority, a bill could be maintained. Of course, as 
far as the question of ultra vires is concerned, there 
is this qualification to be made to that admission : 
there are many acts which are in one sense ultra 
vires, but which can be complained of only by the 
State. Thus if the charter of a company has been 
exceeded or violated by an act of the Board of Di- 
rectors, it might be that the Attorney General alone 
could avail himself of that objection. As far, how- 
ever, as concerns acts which the directors as such 
are disqualified from taking, possibly a minority 
can complain. Now, before coming to the question 
of actual fraud, I would say a word or two on that 
subject. The only tangible claim that I ean find 
which approaches the wltra vires proposition is that 
the first supplementary contract tied the hands 
of the corporation with regard to modifications of 
the lease. A word or two on that subject: 

It appears that in 1882, when the stockholders 
ratified the original lease, they also ratified and 
adopted the so-called first Supplementary Contract, 
which is Exhibit B, at page 60 of the printed com- 
plaint. That is dated the 15th day of May, 1882, 
and it recites: 

“Whereas, it was the intention of the said 
parties, in the contract made between them, 
bearing date April 1st, 1878, and hereto an- 
nexed, at the time such contract was entered 
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into, that the terms and conditions of the first 
and second articles thereof should not be 
changed or amended by any action of the di- 
rectors of the parties thereto, or of either of 
them, nor any action of the stockholders of the 
said parties, or either of them. 

Now, therefore, these presents witness, that 
for and in consideration of one dollar by each 
of the parties hereto to the other in hand paid, 
and the receipt whereofis hereby acknowledged, 
and of the premises and mutual agreements 
hereby made, the said parties hereto cove- 
nant and agree to and with each other that the 
said first and second articles of the said con- 
tract between the parties hereto, dated April 
ist, 1873, shall not be changed or amended by 
any action of the directors of the parties there- 
to, or of either of them, nor by any action of 
the stockholders of the said parties, or either 
of them; and that the annual rent reserved by 
and to be paid under the said first and second 
articles of the said contract of April Ist, 1872, 
shall be paid during the whole term of the said 
contract, and at the times and in the manner 
therein provided, notwithstanding any future 
action of the directors of the parties thereto, 
or of either of them, or of the stockholders 
thereof; and in order to secure the individual 
interest of each stockholder of the said party 
of the first part, in and to the said rent, the 
right is hereby given to each and every stock- 
holder of said party of the first part to prose- 
cute such suits as may be necessary in the 
premises, to recover his proportionate part 
thereof, using, if needful, the name of the said 
party of the first part.” 

Now, as to that, we say first, that the doctrine 
exrpressio unius, exclusio alterius applies, and that 
when the stockholders of the company and the di- 
rectors of the company took the trouble to provide 
explicitly that two articles of the contract cannot 
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be modified either by the directors or the stock- 
holders, they impliedly provided that every other 
article may. Otherwise, the contract is meaning- 
lessly specific. It would have been a very simple 
thing for them to have said that no provision of 
the said contract should be modified or altered ex- 
cept by the unanimous consent of the stockholders, 
but they did not say that. They expressly limit 
it to the first and second articles. Now the first 
and second articles of the lease are those which pro- 
vide specifically for the payment of the rent and 
the payment of the interest on the bonds, payment 


of the guaranteed dividend and payment of interest 


on the bonds. 

The agreement which is the subject matter of this 
controversy is the sixth paragraph. Now, there is 
nothing in this first Supplemental Contract which 
refers in any way to the sixth paragraph of the 
lease. 

Of course, my learned friend may argue that the 
first and second paragraphs of the lease draw into 
themselves everything else by way of reference, but 
if so, then this agreement is, as I say, meaninglessly 
specific, because it should have read, according to 
their construction, that no provision of the lease 
should be modified. By providing that no provi- 
sion of these first and second sections could be modi- 
fied it impliedly agrees that any other may. 
Therefore, I say that the directors had a right to 
modify any article of the lease and that they had, 
among others, the right to modify Article Six. 
And I say further that this is not in any proper 
sense a modification of the lease. It does not pur- 
port tobe. It purports to bea collateral agreement 
compromising a dispute which had ar isen under the 
lease, to meet the situation. As I have already sug- 
gested, it might have provided for the payment in 
gross of a million dollars by the New York Central 
Company to the New York and Harlem Company 
to settle the dispute; instead of doing that, it pro- 
vides for a payment annually, or semiannually, to 
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the stockholders of a specific sum of money, abso- 
lutely fixed and certain, during the remainder of the 
term of the lease. It is a collateral compromise 
agreement as to a particular matter, a particular 
dispute that had arisen, and it is not a modification 
of the lease itself. 

I call your Honor’s attention—to go back for a 
moment—to the question that I was discussing a 
moment ago, before recess, that is, the question of 
constructive fraud, and to a recent decision of the 
Privy Council in England, Burland vs. Earle, 
Privy Council, November, 1901, App. Cases, 1902, 
Vol. 1, page 83. In that case the Privy Council 
says: 

(1) “It is an elementary principle of the law 
relating to joint stock companies that the Court 
will not interfere with the internal manage- 
ment of companies acting within their powers. 
and, in fact, has no jurisdiction to do so.” 

(2) “Again it is clear law that in order to 
redress a wrong done to the company or to re- 
cover moneys or damages alleged to be done to 
the company, the action should prima facie be 
brought by the company itself. 

* * * * * *% * * 

It is obvious that in such an action the 
plaintiffs cannot have a larger right to relief 
than the company itself would have if it 
were plaintiff, and cannot complain of acts 
which are valid if done with the approval of 
the majority of the stockholders or are capable 
of being confirmed by the majority.” 

That is, when the acts are neither fraudulent nor 
ultra vires. 

Now, the same principle is held in the Burden 
case, 159 N. Y., 287, and in other cases cited in my 
brief. 

Mr. Stetson reminds me that in the Burden case, 
159 N. Y., the opinion of Mr. Justice Edwards at 
Special Term (8 A. D., 161-164) was followed all 
the way up to the Court of Appeals. 
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Now, there is really no question of ultra vires 
in this case, as we see it. This supplemental con- 
tract, so far from tying the hands of the corpora- 
tion expressly releases their hands by implication. 
It does not expressly release them in so many 
words, but it does impliedly, by failure to prohibit 
them in any matter other than the matter pro- 
hibited. 

Now, as to the question of actual fraud, of 
course if these directors have wantonly violated 
their duty, if they have deliberately thrown away 
the rights of the plaintiff, the plaintiff is entitled 
to call upon a Court of Equity to redress the wrong. 
Now, what do they set forth? Well, of course there 
are these general charges that the rights of the Har- 
lem Company were so clear under this lease that 
there was no question about it and that any com- 
promise whatever was a wanton violation of duty. 
I have argued that question at some length, and I 
shall not recapitulate now. I trust that I have sat- 
isfied your Honor that there was a fair question 
under this lease, and that it was the duty of the 
board of directors to have that question. eliminated 
by all proper means. The only semblance of any 
charge of actual bad faith on the part of the 
individual directors is based upon the alleged con- 
tracts with Mr. Morgan’s firms for the sale of the 
bonds of the Harlem Railroad, and also of the Cen- 
tral Railroad. Precisely why the contract with 
the Central Railroad is lugged in I am not quite 
clear, except that it gives an opportunity for some 
caustic comments by my learned friend upon al- 
leged admissions of facts upon oral demurrer. 
The allegations are in fact that the Harlem Rail- 
road directors made a contract in 1897 with the 
firm of J. P. Morgan & Co. of New York, and J. 8S. 
Morgan & Co., of London, by which they in effect 
agreed to sell to J. P. Morgan & Co., of New York, 
and J. 8. Morgan & Co., of London, the entire issue 
of the new bonds of the Harlem Company, the 
twelve million dollars of refunding bonds, and that 
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the contract was made on the basis of a three and a 
half per cent. commission, which they claim was 
excessive and, so, fraudulent. They also claim that 
there was or had been a syndicate formed in which 
certain of the directors of the Harlem Company 
were interested and certain of the favored stock- 
holders of the Harlem Company were interested, 
and that a large profit was expected to be made and 
was, in fact, subsequently made by the syndicate. 
Now, that contract, you will observe, whether it 
was a bad contract or a good contract, was 
made in 1897, at the time when the Harlem 
Company was standing upon its rights as plaintiff 
now understands them, and as the plaintiff now as- 
serts them. In 1897, when the contract with the 
Morgans was made, the Harlem board of directors 
were standing upon the proposition that they were 
entitled to issue their own bonds to refund the 
mortgage, and that they were entitled to any sav- 
ing in interest. Now, the making of that contract 
with the Morgans may or may not have been im- 
provident, or an improper performance on the 
part of the Harlem board of directors. The mak- 
ing of the contract by the Central Railroad Com- 
pany may have been improvident on the part of the 
Central directors. They made a similar contract 
with the Morgans as to their refunding bonds. 
But whether it was or was not an improvident. or 
improper contract, it was no part or parcel of the 
compromise agreement which: was made a year 
afterwards. Let me get that clear to your Honor’s 
mind. In 1897, in April, I think it was, when 
these two corporations was standing in antagon- 
ism, at least openly and above board, while the Har- 
lem Company directors were still standing upon 
the proposition that they were entitled to issue 
these bonds, and contemporaneously with their 
resolution directing the issue of the bonds in their 
own interests, before any concession had been made 
to the Central people, they made this contract with 
the Morgan firms for the sale of those bonds at cer- 
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tain rates. Now, that contract, as I say, may have 
been right and it may have been wrong. Whether 
right or wrong it stood upon its own merits or de- 
merits; it had absolutely nothing to do with any 
comproniise agreement made a year later. 

Mr. Morgan, as I have stated, was not a director 
of the Harlem Company at that time, had abso- 
lutely nothing to do with it, as far as appears; he 
was a director of the Central Company and as such 
he had a right to act independently of and in hos- 
tility to the Harlem Railroad. So far as he was a 
director of the Central Company no one has made 
any objection to his conduct. No stockholder of 


the Central Railroad has ever made any complaint 


in regard to that contract; no stockholder com- 
plains of it to-day; the contract has been carried 
out in good faith; the bonds of the Central Company 
are to be bought on the market to-day on the faith of 
it. Now, how do my learned friends undertake to 
import into this complaint, as an element of fraud, 
in the compromise agreement made in 1898, the con- 
tract made with J. P. Morgan & Co., of New York, 
by the board of directors in 1897? It is a little ob- 
scure to my mind just what their theory is. It 
gives them a good opportunity to denounce J. P. 
Morgan & Co.; it gives them a good opportunity to 
be eloquent, and to some extent—I may be pard- 
oned for using the expression, a little vituperative ; 
but what does it amount to as affecting this action? 
The only theory that I can spell out of the com- 
plaint is this: that when the directors of the Har- 
lem Company came to act on the compromise agree- 
ment in 1898, they were in some obscure way af- 
fected in their own minds by the fact that one J. P. 
Morgan and some alleged favored stockholders of 
the Harlem Company, and some alleged favored di- 
rectors of the Harlem Company, had an interest in 
the sale of the bonds, and therefore it was to their 
interest to put through the compromise agreement. 
But why? These bonds would be sold just as well, 
whether the compromise agreement went through 
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or not. If the Harlem Company sustained their 
position that they were entitled to issue those 
bonds, and that they were entitled to the seven per 
cent. interest which would be saved to the Harlem 
Company upon their theory about the refunding of 
the bonds, Mr. Morgan would still have been en- 
titled to his commission. There was nothing in 
the compromise agreement that enlarged Mr. Mor- 
gan’s rights to the commission or enlarged those of 
the alleged syndicate for whom and with whom he 
was acting. Not a particle. Is there any allega- 
tion in the complaint to that effect? The allega- 
tion in the complaint is this, and your Honor will 
see in a moment how far fetched it is,—they say 
that the compromise agreement provided that noth- 
ing therein contained—I quote from memory, but 
if I am not correct I am subject to correction by 
counsel. They say that the compromise agreement 
provided that nothing therein contained should be 
held to impair or affect the contract made with J. 
P. Morgan & Co. of New York, and J. S. Morgan 
& Co. of London in 1897 for the sale of the bonds. 
“Nothing therein contained.” Now, that was a per- 
fectly harmless proposition of law. How could it 
affect it? That did not ratify anything; it did 
not make a new contract. It did not purport to 
make a new contract; it did not purport to add 
one iota to the rights of J. P. Morgan & Co. of New 
York and J. 8S. Morgan & Co. of London. There 
either was a valid esntract existing or there was 
not. ‘If there was, it could be enforced, notwith- 
standing this compromise agreement. If there was 
not, this compromise agreement did not make it 
valid. 

But my friends say: “Yes, but when you is- 
sued that circular to the stockholders notifying 
them of the compromise agreement you did not say 
anything about the agreement containing a refer- 
ence to the bond contract. That was a fraud.” A 
fraud upon whom? Not a fraud upon these people, 
because they did not vote for the compromise agree- 
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ment. It is not in evidence that any human being 
voted for it, or that if he had known of the contract 
with Morgan he would not have voted for it. There 
is not an averment here that anybody was influenced 
in any way, shape or form by the contract with 
Morgan, as a stockholder. Suppose he had been, 
that stockholder would have had a right to com- 
plain. That is, if any stockholder was misled as to 
the Morgan contract, and he chose to say: “TI voted 
for a compromise agreement without any knowledge 
of the Morgan contract and I would not 
have voted for the compromise agreement if 
I had known of it,” he is entitled, per- 
haps, to come into Court and rescind and 
give back anything he got out of the compro- 
mise agreement. No such case is made here. These 
people stand in hostility to the whole business, and 
they have stood so from the beginning. They say: 
“We are opposed to the compromise agreement 
root and branch.” Now, what difference does it 
make that there is a reference in the compromise 
agreement to a previous contract with Morgan & 
Co.? If the compromise agreement had said in 
so many words: ‘The contract for the sale of the 
bonds is hereby ratified and approved,” then possi- 
bly some cause of action might have arisen for some- 
body in some shape or other, but it does not say so. 
What it does say is this: the said second Supple- 
mentary Contract contains a proviso that nothing 
herein contained is intended or shall be construed 
to interfere—with what? “With the execution and 
delivery of the bonds of the Harlem company as 
proposed in and by its mortgage to the Guarantee 
and Trust Company of New York, dated June 1, 
1897, and the contract for the sale of the bonds to 
be issued thereunder.” Well, of course, it need not 
interfere, should not interfere, as I have said. If 
that contract was a void contract this did not make 
it valid. If it was valid, this could not make it 
void. 

But when you stop and consider the thing further 
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and analyze it, bring it down to the last analysis— 
what of it? How can it possibly affect the 
validity of the compromise agreement between the 
two corporations settling for three hundred years 
and upwards an existing controversy, that there 
may have been some contract made which these 
people think was improvident, made a year before, 
for the sale of the bonds? There is absolutely noth- 
ing in it. It is purely collateral to the litigation, 
as purely collateral as would be a contract with 
J. P. Morgan & Co. for the sale of St. Louis and 
San Francisco bonds; and to ring in as part of this 
cause of action an alleged fraud connected with 
the New York Central and Hudson River Railroad 
only emphasizes the absurdity of the whole matter. 
Here is a transaction involving one hundred mil- 
lions of dollars of Central bonds, I think it is, 
which is rung in here by a person who is not a 
stockholder in the Central Company and has no in- 
terest whatever in it, and they choose to charge 
fraud and improvidence in regard to that contract 
when all the Central Railroad stockholders have ac- 
quiesced in it and no other human being has ob- 
jected to it. That is all the fraud there is in this 
case. 

My learned friend says “you have admitted by 
your oral demurrer.” Well, we have admitted by 
our oral demurrer; but we do not admit it in our 
answer, and if this case is to go to trial on the evi- 
dence we are prepared to show to your Honor what 
the real facts were and to vindicate these gentlemen 
from any such charge of impropriety or fraud. 
But, standing as we do here on the proposition that 
these charges in the complaint are impertinent—in 
_ the legal sense of that word—and scandalous in 
the legal. sense of that word—and that they have 
nothing to do with the merits of the contract 
entered into between these two companies for a 
compromise and adjustment of their differences 
under this lease, we say we are prepared on this 
oral demurrer to admit their truth. There is 
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nothing in them, absolutely nothing. That con- 
tract which was made between those two companies 
was either wrong in substance—I mean the contract 
for adjustment and compromise, the second supple- 
mental contract, it was either wrong in substance 
or it was right in substance. If it was wrong in 
substance then nothing is added to it by these 
charges as to certain directors. And if it was 
right, it cannot be made wrong in substance be- 
cause of some transactions with J. P. Morgan & Co., 
of New York, and J. S. Morgan & Co., of London,, 
a year beforehand. 
_ I think, may it please your Honor, that I have 
gone over, with sufficient detail for the purposes of 
this discussion, the questions of law arising on 
this complaint as we see them. We claim that it 
would be a useless waste of time for your Honor to 
sit here and take testimony and accumulate a vast 
mass of documentary evidence to establish proposi- 
tions of fact, which, after we get through a long 
trial, will turn out to be wholly immaterial except 
as far as already conceded. We claim that upon 
the plaintiff’s own statement of its case it is stated 
out of Court, and that as a minority stockholder it 
has no cause of action here which it can call upon a 
court of equity to enforce. We submit that the in- 
terests of justice require that this complaint be dis- 
missed and that the plaintiff should be required to 
take its appeal and have the matter reviewed on 
appeal if it feels aggrieved to that extent. 
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WILLIAM RUMSEY. 


MR. RUMSEY: If your Honor please, I regret 
somewhat that this case has been presented to your 
Honor in this way, and I regret it all the more be- 
cause thus far your Honor has not been put in pos- 
session, as we look at it, of the facts set forth in the 
complaint. 

The learned counsel on the other side has stated 
some of the facts in the complaint and he has 
omitted to state a good many others, and I am free 
to admit that if there was nothing alleged in the 
complaint but what Mr. Hornblower has stated we 
never would have served it. There is no question 
about that. And, therefore, I shall have to take a 
few minutes in showing to your Honor more particu- 
larly the allegations of the complaint. But before I 
do that, I want to call your attention to the 
propositions laid down by the learned counsel for 
the defendants; in the first place, as to what is and 
what is not admitted. I do not suppose we will 
differ seriously as to the rule of law in that regard, 
although I was not quite satisfied, nor am I quite 
satisfied, with the way in which it was enunciated. 
He said that every fact that was properly pleaded 
is true, and was admitted. Well, that is true, 
but that is not all that is admitted. Every 
fact that is pleaded properly that appears in the 
complaint or exhibits, by way of recital, by way of 
suggestion, by way of fair inference, or every fact 
which can be fairly inferred from the things stated 
in the complaint, however improperly, is admitted 
by the demurrer which these gentlemen have put in. 
I refer your Honor to the case of Marie against Gar- 
rison (83 N. Y., 14, 23), where the opinion was writ- 
ten by your Honor, and where that precise question 
was decided. 

We have a right to draw any inference that can 
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properly be drawn from every fact that is in any 
way stated in this complaint, and that is one of the 
tactical advantages which I suppose the learned 
counsel on the other side conceded. It may be 
proper here to say one word in respect to the 
way in which this case comes before your Honor. 
An issue has been made of certain facts alleged in 
the complaint by the service of answers on the part 
of the Central and Harlem roads, respectively. 
Which of these facts are admitted by the answer 
does not appear, nor does it appear by the answer 
which are denied. It is not stated, and it cannot 
be stated, whether or not the allegations which tend 


-to show that anybody was guilty of fraud are ad- 


mitted or denied. It cannot be stated whether or 
not there is any allegation in the answer that there 
is an alleged ratification by the stockholders. 

We expected to try this case on the facts as they 
were pleaded and proved, and if the case had been 
thus tried I think your Honor would have very lit- 
tle difficulty with any alleged ratification, but be- 
cause the facts connected with the ratification, if 
there were one, do not appear before your Honor 
the question of ratification did not come into this 
case, when counsel saw fit to move for judgment on 
the complaint. 

We stand on two propositions. The first propo- 
sition is that the construction of the lease is un- 
deniably that which was insisted upon by the 
Harlem company and which we say should have 
been insisted upon by the Harlem company to the 
end. The second is that the directors of the Harlem 
company and the Central company were never in a 
situation where they could make a contract be- 
tween themselves which would in the slightest de- 
eree affect the rights of either company, whenever 
a Court was called upon in a proper way to ex- 
amine into that contract. If we are not able to 
substantiate these propositions, I understand we 
are not in Court. 

Let me call your Honor’s attention to this com- 


59 


plaint. It may take a little more time, but it seems 
to me absolutely necessary to do it. 

The complaint alleges in the first place the owner- 
ship of all these shares of stock by the plaintiff. It 
alleges the incorporation of these two railroad com- 
panies, and alleges that during such period the 
number of directors of each company has been 
thirteen and that seven directors have constituted 
a quorum of the Board of Directors of each com- 
pany. It also alleges that at all times since the 
year 1896 the same individuals have constituted a 
majority of the directors of each of said companies ; 
from which it is necessary to be inferred, I sug- 
gest to your Honor, that there never was a minute 
from 1896 down to the time when this action was 
brought, when there could have been a quorum of 
the directors of either corporation without the pres- 
ence of somebody who was disqualified to make a 
contract with the other corporation. 

The complaint then alleges that the total author- 
ized capital stock of the Harlem company is, and 
for the past thirty years and more, has been, ten 
millions of dollars, divided into two hundred 
thousand shares of the par value of fifty dollars 
each; all of which is now, and for more than five 
years last past, has been, issued and outstanding. 

Then it alleges the making of the lease, a copy 
of which lease is annexed to the complaint. It 
further alleges that at the date of the execution of 
the lease the Harlem company had duly authorized 
the issue of bonds of the par value of Twelve mil- 
lion dollars, bearing interest at the rate of seven 
per cent. per annum. Those are the consolidated 
mortgage bonds. Those bonds had not all been is- 
sued, but were issued before 1896. Then the com- 
plaint contains certain allegations as to the effect 
of this lease, which I will not bother your honor 
with. 

Then it contains the allegation as to the making 
of the first supplementary contract, in May, 1882, 
and it sets out certain portions of that contract. 
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It alleges then that that contract was unanimously 
approved. It then contains certain allegations as 
to the lease and then contains an allegation that 
on or before April 14, 1897, 

“The Harlem company was advised by its 
counsel that it was the right and duty of the 
Harlem company to pay off and discharge the 
outstanding consolidated mortgage bonds of 
Twelve million dollars, maturing on May 1, 
1900, upon their maturity, and such was the 
right and duty of the Harlem company, and 
in accordance with such advice and in the ex- 
ercise of such right and in the performance of 
such duty, the then directors of the Harlem 
company, at a meeting of such directors, held 
on or about April 14, 1897, unanimously 
adopted”—I lay a little stress on the word 
‘unanimously,’ your Honor,—“unanimously 
adopted certain preambles and_ resolutions, 
wherein the lease was referred to as ‘said con- 
tract of lease, and which preamble provided 
as follows: 

“Whereas, in and by said contract of lease, 
The New York Central and Hudson River 
Railroad Company did covenant and promise 
that at maturity it would pay the principal of 
the said Consolidated Mortgage bonds if, and 
in case, it should not be paid by the New York 
and Harlem Railroad Company; and, further 
did covenant, in case of the payment of the 
principal of the said Consolidated Mortgage 
bonds or of some or any part thereof, by the 
New York and Harlem Railroad Company, 
that then, and in that event, the New York 
Central and Hudson River Railroad Company 
should thereafter pay to the New York and 
Harlem Railroad Company, semi-annually, on 
the days when interest would become due and 
payable on the said Consolidated Mortgage 
bonds, as if the time thereof had been extended, 
an amount equal to such interest of seven per 
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cent. per annum, payable semi-annually on 1 
said Consolidated Mortgage bonds, or on such 
_part. of them as may have been paid by the 
said New York and Harlem Railroad. Company, 
so as to fairly adjust obligation of the New 
York Central and Hudson River Railroad 
Company in said lease contained as to the an- 
nual rent on the said railroad and property 
therein demised; and 

Whereas, the New York and Harlem Rail- 
road Company can now arrange to issue, and 9 
to sell at a price equal to. par, its new first 
mortgage bonds bearing interest at the rate of 
three and one-half of one per cent. per annum 
to an amount sufficient to pay, satisfy and dis- 
charge all of said seven per cent. Consolidated 
Mortgage bonds at or before the maturity 
thereof; and, being entitled to receive from the 
New York Central and Hudson River Railroad 
Company under the said provisions of said 
lease. of April 1, 1873, and during the term 3 
thereof, an amount equal to seven per cent. per 
annum on said twelve million dollars Con- 
solidated Mortgage bonds, as if the time thereof 
had been extended, thereafter will be able, out 
of such portion of such rent, to pay not only 
such three and one-half per cent. interest on 
such new first mortgage bonds, but also to re- 
serve, for its corporate purposes the annual 
sum of four hundred and twenty thousand dol- 
lars, equal to three and one-half per cent. upon 4 
the twelve million dollars principal of said 
Consolidated Mortgage bonds.” 

Then it says that in order to secure such advant- 
age, it provides that they shall be issued, and 
further it says: 

“Being hereby declared, and made to be, an 
actual condition of the issue of every such 
new first mortgage: bond, so that at no time 
shall there be authorized, issued and outstand- 
ing more than $12,000,000 principal of bonds of 
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the New York and Harlem Railroad Company, 

including the principal sum of all outstanding 

and unpaid Consolidated Mortgage bonds.” 

Then it goes on and recites the steps that were 
taken for the purpose of creating these bonds; and 
also, that in accordance with the resolution, at 
a meeting of the stockholders called on the 18th of 
May, 1897, the preambles and resolutions were 
adopted, the issue of these bonds was authorized, 
and that subsequently, at a meeting of the directors, 
steps were taken to provide for their issue; that on 
the Ist of June, 1897, they were issued—the date 
is not accurate, but it is not important—and that 
they were delivered to the Guarantee and Trust 
Company. 
Then it contains some conclusions of law, which 

I do not quote to your Honor. It then contains 
some allegations as to the value of this property, 
stating that it has greatly increased in value, and 
that the Central Company derives large revenues 
from said demised properties—which is not particu- 
larly important for my purposes at present. It 
also recites the value of the Harlem Company stock 
and states: 

“At the time of the execution of said new 
first mortgage the stock of the Harlem Com- 
pany as recited therein, was selling in the open 
market at the rate of three hundred per cent. 
of the par value thereof, although subject to the 
prior lien and charge of said Consolidated 
Mortgage, and the then value of the corporate 
property of the Harlem Company, as indi- 
cated by the selling price of the stock, was 
upward of forty million dollars, and the credit 
of the Harlem Company was, and at all times 
since has been, such that it could readily dis- 
pose of its said new mortgage bonds at a price 
above par without calling in any way upon the 
Central Company for its concurrence or as- 
sistance; and at or about the time of the exe- 
cution of said new first mortgage, the Harlem 
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Company received and accepted a bid of re- 
sponsible bankers in the city of New York to 
take all of said bonds when issued at a price 
equal to par.” 

Then it contains this statement of facts, which I 
call your Honor’s attention to, and which is ad- 
mitted : 

“Prior to the year 1896 and continuously 
since the year 1896, a majority of the Board of 
Directors of the Central Company also con- 
stituted a majority of the Board of Directors 
of the Harlem Company and such majority 
owned or controlled a majority of the stock of 
both companies and dominated the policy and 
controlled the management of each company 
and the selections of officers and directors 
thereof and the financial interests of said con- 
trolling and majority directors have been, dur- 
ing said period, and now are, much larger in 
the Central Company than in the Harlem Com- 
pany.” 

Then it contains an allegation that subsequent to 
the date hereinafter set forth a claim was raised by 
the directors of the Central Company, a majority of 
whom were also a majority of the Harlem Company, 
and who voted unanimously for the issue of these 
bonds. 

“That the Central Company was entitled to 
the saving in interest resulting from the pay- 
ment of the Consolidated Mortgage bonds, and 
at a meeting of the Board of Directors of the 
Central Company held upon June 22, 1898, 
certain preambles and_ resolutions were 
adopted”—I call attention to these pream- 
bles—“which recited that the Central Com- 
pany had instituted and was then prosecuting 
in the Supreme Court of the State of New 
York an action to enjoin the Harlem Company 
from the issue and negotiation of said new first 
mortgage bonds, and appointed a committee of 
three of the directors of the Central Company, 
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with power to negotiate and make a settlement 
with the Harlem Company of the matters in 
controversy in said action between the two 
companies arising under the lease. There- 
after, and on the 28th of June, 1898, at a 
meeting of the directors of the Harlem Com- 
pany, a like committee of three was appointed 
with power to negotiate and make a settlement 
with the Central Company.” 

It further alleges: 

“The action mentioned and referred to in 
said preambles and resolutions was a suit com- 
menced by the Central Company against the 
Harlem Company by the service of a summons 
on the 29th day of June, 1897.” 

That is just at the time when the Harlem Com- 
pany were proceeding to issue these bonds, and the 
object of the action was to prevent them from doing 
it. It further says: 

“That said suit was brought for the purpose 
of enjoining and restraining the Harlem Com- 
pany from making and issuing the bonds, pro- 
posed to be issued under said new first mort- 
gage, and from making or issuing any mort- 
gage or bonds except with the consent of the 
Central Company.” 

Then it makes this statement, which is admitted 
not to be true, but to be untruthfully alleged : “That 
the issue of the new first mortgage bonds would in- 
crease the indebtedness of the Harlem Company be- 
yond twelve millions of dollars.” Then the com- 
plaint continues: “It being well known to the said 
Central Company and its officers and Board of Di- 
rectors that the resolution authorizing the execu- 
tion of the said new first mortgage and the issue 
of said bonds and the said mortgage specially pro- 
vided against any increase of the bonded indebted- 
ness of the said Harlem Company.” 

Now, I regard that as a pretty important allega- 
tion in the matter of constructive fraud at least. 
Here were these two Boards of Directors, who were 
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precisely the same persons as far as a quorum was 
concerned. There could not be a quorum of one 
without including members of the directorate of 
the other; everything done in this regard was done 
unanimously, and there was no meeting at which 
there was not a quorum. There was not a mect- 
ing at which a man who voted in the interest of the 
Harlem Company at one time, did not go right over 
into the room of the Central Company and vote 
in the interest of the Central Company. I say that 
I regard that as a pretty important matter tending 
to show that none of these things were done in 
good faith between these two Boards of Directors. 

The complaint contains a further allegation that 
the Harlem Company did not have the means to pay 
this mortgage, when it had already, as was known 
to the men who made that complaint—whether it 
was sworn to or not does not appear—it was known 
to those men that it not only had the means to pay 
it but that it had made a negotiation which gave 
it Twelve million dollars in hand to pay it, and dis- 
charge the lien upon the leasehold interest of the 
Central Company. 

Then it recites what was done by the second sup- 
plementary contract and also in a general way what 
that contract consisted of, to which I will call the 
attention of your Honor directly. Then it alleges 
this, which I suppose is a matter of law, and I state 
it simply because it is one of the grounds on which 
we insist we have a right here: 

“There never has been any ground for sub- 
stantial doubt or controversy as to the right of 
the Harlem Company, under the provisions of 
the lease, to pay said consolidated mortgage 
bonds or to make said first new mortgage, 
which by the terms thereof, as above set forth, 
is expressly subject to the rights of the Central 
Company under the lease, and to issue its new 
three and a half per cent. bonds, and to use 
the proceeds thereof in paying off the said con- 
solidated mortgage bonds.” 
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What I propose to read now is not a matter of 
law. It is a statement of fact, and it is conceded 
by this oral demurrer: 

“The said action of the Central Company 
against the Harlem Company was not. in- 
stituted in good faith, or for the purpose, or 
with the intent of prosecuting the same to judg- 
ment, and was only commenced for the pur- 
pose of discontinuing the same, and thereby 
furnishing a colorable excuse or pretended con- 
sideration for the said so-called compromise 
and second supplementary contract.” 

Then it refers to the manner in which the sup- 
plementary contract was made by the directors of 
the two companies; it was authorized and approved 
by the directors of the Central Company, who at the 
same time were directors of the Harlem Company, 
and who were interested in the purchase of the 
bonds of the Harlem Company, and it was also au- 
thorized and approved by the directors of the Har- 
lem Company who were at the same time directors 
of the Central Company and who were also inter- 
ested in the purchase of the bonds of the Central 
Company. It also recites: 

“And at the date of the authorization and 
approval of said second supplementary con- 
tract, a majority of the directors of the Cen- 
tral Company constituted a majority of the 
directors of the Harlem Company and domi- 
nated and controlled its policy and manage- 
ment as aforesaid.” 

Those, of course, are statements of fact; they 
are important facts; and they are admitted by the 
oral demurrer. Then the complaint goes on and 
states the pendency of the Hitchcock suit, which 
was brought for the same purpose for which this 
suit is brought. The Hitchcock suit was brought 
on or about the 28th day of September, 1898. It 
further states: 

“This plaintiff was advised and believed that 
said action by said Hitchcock would be prose- 
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ented to judgment and the rights of the Har- 
lem Company and its stockholders under the 
lease would be adjudgel and determine! 
therein, and that said second supplonentary 
contract would not be executed until the rights 
of the Harlem and Central Companies, respect- 
ivdy, under the lease with respect to the rent 
to be paid thereunder subsequent to May Ist, 
| 1900, by the Central Company to the Harlan 
Company should be finally adjudicated and 
determined either in aid action commenced 
against the Harlen Company by said Central 
Company or in the action instituted by said 
Thomas Hitcheock, a stackholder, 2% afore 
wad” 

Now, that was the situation of affairs, 2% st 
forth in this complaint, down to the month of 
1900, when this second supplementary com- 
tract was executed The complaint further alleges: 

 £0On or about the Sth day of April, 1900, 
without the knowleige of plaintiff, by the pro 
curement and with the privity of the Harlem 

Company, or of its officers or directors, or some 

of them, a large sum of money, or the equiv- 
alent thereof, was paid to the «aid Hitchcock, 
and 4a sttlement and discontinuance of the 
said action brought by him was obtained, just 
as the said action was to come on for trial, and 
upon the same day the said action was by the 
Central Company was discontinued. There- 
upon, or shortly thereafter, the said second 
supplementary contract was execute’, de 
livered and exchange by both the Harlem and 
Central Companies, and the said new three 
and a half. per cent. bond« were issned by 

_ the Harlem Company under and in accordance 

with the terms of said new first mortgage dated 
the 1st day of June, 1897, and «aid bonds sold 
in the open market at one hundred and fifteen 
82100 per cent of the par value thereof, and 
accrued interest”, 


] 


2 


68 

Then it alleges certain provisions of the second 
supplementary contract, to which I will call your 
Honor’s attention later. Then it states that the 
contract for the sale of the Harlem bonds was 
made on the 8th day of June, 1897. That also is 
a slight mistake in the date, but it is a matter of no 
importance, as it was about that time. The com- 
plaint further alleges: 

“Said purchasers of said bonds represented 
or associated with themselves a syndicate com- 
posed in part of certain favored stockholders 
of the Harlem Company, and certain of the 
directors of the Harlem Company were also 
members of or interested in said syndicate. 

The commission of $420,000 agreed to be paid 
to the purchasers of said bonds is hundreds of 
thousands of dollars in excess of the commis- 
sion for which responsible bankers would have 
undertaken the sale of said bonds. 

The price of which the bonds were sold was 
very much below their then market value.” 
That is admitted. 

You will recall that at that time there was a stat- 
ute forbidding the sale of railroad bonds for less 
than their market value. 

“Upon their issue the syndicate associated 
with the purchasers sold the bonds to another 
syndicate at a premium of at least eight and 
one-half per cent., thereby securing a profit of 
$960,000. The second syndicate have sold said 
bonds at a premium of upwards of fifteen per 
cent., thus making the profit on the bonds by 
way of premium over the price obtained by the 
Harlem Company—the sum of $1,800,000.” 

Then it alleges this, which I think is an impor- 
tant fact: 

“Had the bonds been offered to the Harlem 
stockholders at par, with the privilege of as- 
signing their right of subscription to the same, 
every penny of profit that has been realized by 
the purchasers and syndicate by way of pre- 
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-mium could have been realized by the Harlem 
stockholders.” 

Then it alleges certain facts connected with the 
sale of the New York Central bonds, which I can 
state more shortly than by reading from the com- 
plaint. 

On the 8th of April, 1898, at the same time that 

these other bonds were disposed of, $85,000,000 of 
bonds of the Central Railroad Company were also 
sold to a syndicate; it is not alleged in the com- 
plaint, but I think it was stated by Mr. Hornblower 
that the sale of one was a condition of the sale of 
the other. 
MR. HORNBLOWER: No, I did not so state, 
anything of the kind. They were exactly similar 
in their provisions. What I did state was that none 
of the Central people had ever been heard to com- 
plain of it. If it has any tendency at all it has a 
tendency to show the good faith of the Harlem con- 
tract. 

MR. RUMSEY: The commission from the sale, 
at three and one-half per cent., amounted in the 
ageregate to the sum of $2,975,000, and the price 
at which the bonds were sold were millions of dol- 
lars less than the fair market value. 

MR. HORNBLOWER: It has taken the Harlem 
stockholders to find it out. 

MR. RUMSEY: They found it out when their 
rights were infringed. 

The complaint then alleges that the Central Com- 
pany had a syndicate of Harlem directors, and that 
these bonds were disposed of at a very large pre- 
mium. Then it alleges that the second supple- 
mentary contract is not founded upon any good 
valuable, equitable, or other consideration, and 
that the execution and delivery of it by the Harlem 
Company, if permitted to stand would be a gift by 
the Harlem Company to the Central Company of 
two hundred and twenty thousand dollars per year 
for each of the three hundred and seventy-four years 
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of the unexpired term of the lease, after May 1, 
1900, and 

“will constitute a waste of the property as- 
sets and effects of the Harlem Company, and a 
wrongful diversion of the said amount per year 
of the property of the Harlem Company from 
its treasury and assets to the treasury and as- 
sets of the Central Company, and will be a 
violation of the right and a sacrifice of the 
interests of the Harlem Company and its stock- 
holders, to their great and irreparable damage 
and injury.” 

Also: 

“that the authorization, execution and 
delivery of said second supplementary con- 
tract by the officers and directors of the Har- 
lem Company was a violation by them of their 
duty as such officers and directors and of their 
trust and fiduciary duty obligation and rela- 
tions to the stockholders of the Harlem Com- 
pany, and was, and is, against the interest of 
the Harlem Company and its stockholders, and 
was intended by such directors and each of 
them to be and was in the interest of the Cen- 
tral Company, a majority of the directors of 
which were, and are, also a majority of the di- 
rectors of the Harlem Company, and, as this 
plaintiff is advised and believes, the said 
second supplementary contract is null and 
void.” 

Then the complaint alleges the bringing of this 
action and the refusal. 

Those are substantially the allegations of this 
complaint. Upon that complaint, and in the argu- 
ment of this motion, there are certain points upon 
which I intend to touch and those are, in the first 
place, that the necessary legal construction of the 
lease was without any question that which was 
insisted upon by the Harlem Company by their 
unanimous vote taken in the month of April, 1897, 
when they asserted their right to issue the bonds. 


Aaimed then that the annual rent which was 
to be paid, mentioned in the first and second 
articles of the lease, included not only the eight per 
cent. dividend which by the terms of it was to be 
paid to the stockholders, but it included also the 
interest, which by the express terms of the lease 
to be paid either by or on account of the Har- 
Company, one or the other, and we insist, 
| that that was the amount of the annual rent which 
to be paid. It was necessarily subject to varia- 
to some slight extent, because of the fact that 
at the time this contract was made there were 
over three million dollars of bonds of 
Harlem Company outstanding which were still 
cea un and there was $7 488.000 of the Con- 
Mortgage bonds which had not yet been 
but which were turned over to the Central 
es to issue when they saw fit to issue them. 
and upon which interest would accrue from time to 
time when they were isened. And it was clearly 
the intention of the parties, and it is necessarily to 
be inferred from the whole lease, that when the 
Central Company had performed its contract there 
‘would remain to be paid by it the dividends on the 
stock and the $810,000 a year interest on the Con- 
solidated Mortgage bonds, and that the payment of 
the other bonds was provided for. 
_ Wt seems to me now that I ought to call your 
Honors attention to some of the result« of the 
¥arious constructions that are contended for here. 
‘This lease was made in 1873. of a property whica, 
as appears by the complaint. and I suppose your 
Honor can almost take judicial notice of it. was ex- 
ceedingly valuable property at the time and was be- 
coming rapidly of much more value The location 
of it was such that it was almost exxential] to the 
Central Company to have control of it. They had 
had some sort of right to come into the Grand Cent- - 
ral Station for some time. Unless they could come 
into that station their going and coming from the 
City of New York as far as passengers were con- 
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cerned would be exceedingly inconvenient. And it 
was of very grave importance for them to get pos- 
session of that property, not only because it was an 
exceedingly valuable property but because if any 
one else got possession of it all of the arrangements 
that existed up to that time would be at an end. 
Now, they got that property for a term of 
four hundred and one years. In addition to that 
they got by the express terms of this lease a million 
dollars of the stock of this road which was then in 
the treasury of the Harlem road. In addition to 
that they got $7,488,000 of the Consolidated Mort- 
gage bonds of the Harlem Road which had never 
been issued, and they were turned over absolutely 
to the Central Company to sell at their discretion, 
for the purpose of enabling them to make certain 
payments and to be disposed of as they saw fit, for 
the improvement of the leasehold property. They 
obtained in addition to that the right to use this 
horse railroad to the extent of taking their cars 
down town. They obtained in addition to that the 
fee of a large amount of valuable property the title 
to which was then in the Harlem Company, and they 
obtained in addition to that $482,000 of other bonds 
and mortgages owned by the Harlem Company, 
which were turned over to them. To offset that they 
assumed the payment of those bonds which are men- 
tioned in Schedule A of the lease. The amount of 
those bonds, outside of the Consolidated Mortgage 
bonds, was $3,168,069. Those they had to pay. 
They assumed in addition to that the duty of pay- 
ing the contract of the New York and Harlem Rail- 
road Company for work on the Fourth Avenue im- 
provement, which is set out in Schedule B of the 
lease, and which the New York Central assumed to 
pay. That amounted to $5,803,213.18, half of 
which was to be paid by the City of New York. So, 
in addition to the leasehold property which this cor- 
poration obtained, they got all this valuable prop- 
erty and an absolute interest in other assets to 
the amount of about $3,000,000, being the difference 
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between the payments and the amount of property 
which was turned over to them, and saying nothing 
whatever about the value of the real estate which 
they obtained, the value of which does not appear. 
In addition to that they paid the rent of the Maho- 
pac Railroad; they got the stock and bonds of the 
Mahopac Railroad, which was then turned over to 
them in perpetuity; that is, taking it out of one 
pocket and putting it into another. 

Under the construction that we claim, the rent of 
that property would never vary. During the whole 
time of the lease the Harlem Railroad Company 
would receive just as much money from it; they 
would receive the eight per cent. to be paid over to 
their stockholders, they would receive the interest 
as long as it was to be paid, and when the bonds 
were finally paid they would get in addition to that 
the seven per cent. which the Central Company had 
agreed to pay. If they did not see fit to pay the 
bonds, they forfeited the interest, but as they did 
pay the bonds, that contingency need not be con- 
sidered any further. 

Now, suppose they did pay the bonds. There is 
no doubt that the Central Company was bound to 
pay an amount equal to seven per cent. of the Con- 
solidated Mortgage bonds during the continuance of 
the lease. We claim they were entitled to pay 
those bonds in any way they saw fit. Suppose they 
paid a portion in cash, and in order to pay a portion 
of that they borrowed money at ten per 
cent. upon a mortgage for $6,000,000 on lease- 
hold and other property,—and they paid ten 
per cent., and they used that $6,000,000 to 
discharge the mortgage and lien of the Consoli- 
dated Mortgage bond. Could it be claimed that 
the Central Company would have to pay that ten 
per cent. to them? Certainly not; there is no pro- 
vision of the kind. The amount of it would be that 
the Harlem Company, having paid those bonds, 
would be entitled to a fixed amount of money which 
they were to get by way of rent, and that would be 
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the sum of the whole, and the Central Company 
would have no interest in it. 

But according to the construction of the Central 
Company, if the Harlem Company borrowed that 
money at three per cent. the rent would decrease; if 
at the end of a certain number of years, when they 
came due, they had to borrow that money at ten per 
cent. it would increase; so that every time the 
bonds came due there be a change in the amouut 
of rent to be paid so that that rent would never he 
certain during the term of the lease. We claim 
that the rent was a fixed quantity during the term 
of the lease. 

Now, I come to the construction of the lease. 
The express provision of Article First of the lease 
was as follows. It was a demise of the property, 
and it continues : 

“Yielding and paying therefor, to or on ac- 
count of the said party of the first part, dur- 
ing the continuance of the said demised term 
an annual rent to be paid as follows: 

First. By paying to the several stockholders 
in the said party of the first part, semi-annu- 
ally, on each first day of July and first day of 
January, or whenever thereafter it shall be de- 
manded, two dollars per share upon each share 
of its capital stock, held by them, respectively, 
at the time of closing the transfer books as 
hereinafter provided; such two dollars per 
share being equal to eight per centum per an- 
num on the par value of such capital stock. 

Second: By paying the interest on the bonds 
of the said party of the first part, as described 
in the schedule hereto annexed marked “A” 
according to the conditions of said bonds re- 
spectively, and as such interest shall, from time 
to time, become due and payable, and shall be 
demanded.” 

Now, that is the provision of the lease as to the 
payment of money which is to be paid by the Cen- 
tral Company to the Harlem Company for the lease 
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of the road. It is described in that provision as an 
annual rent. The provision for the payment of the 
cight per cent. to the stockholders, and the pro- 
vision for the payment of interest, is in precisely 
the same terms. The duty of payment of the one is 
precisely the same duty as the payment of the other. 
There is no possible way of discriminating, not only 
as to the duty of paying them, but as to the right 
to demand them, for if there is a failure in either 
case, the Harlem Company would have a right to 
put an end to the lease because of the failure to pay 
what is in the lease, and what is denominated by 
the men who made the lease as the annual rent. 

The second article of the lease contains an ex- 
press covenant on the part of the Central Company 
to make these payments, specifying them in just 
that way—that they will pay the dividends and they 
will pay the interest. 

“The said party of the second part covenants 
and agrees to pay the said sum of Two dollars 
per share upon the capital stock of the said 
party of the first part; the said interest on 
its bonds; and the said rent to the said the 
New York and Mahopac Railroad Company, at 
the times and in the manner set forth in the 
preceding article hereof ;” 

It is not characterized in that article; but in 
the seventeenth article of the lease there is this pro- 
vision : 

“That at the expiration or other determina- 
tion of the term * * * it will pay over to the 
said party of the first part the proportionate 
part of the Two dollars per share on the capital 
stock of the said party of the first part that 
shall be due to the period of the last payment 
thereof. made to the stockholders of the said 
party of the first part, under the provisions 
of this contract, and the date of such sur- 
render; together with an amount equal to the 
interest accrued on the bonds of the said party 
of the first part from the date of the last pay- 
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ment of interest on each kind of bonds to the 
date of such surrender.” 

Now, that is an express acknowledgment on the 
part of the Central Company that the duty of pay- 
ing interest on the bonds was of precisely the same 
nature and extended to precisely the same time as 
the duty of paying the dividends to the stockhold- 
ers. That contract ran along for seven years; in 
1881, I think it was, there was a provision of the 
statute requiring the ratification of a railroad lease. 
It did not afford any reason why this lease should 
be ratified, but they saw fit to ratify it, and they 
made the first supplementary contract on the 
15th day of May, 1882, which made this pro- 
vision :—Your Honor will notice that by the first 
article of the lease, the first and second sub- 
divisions, and the third sub-division, the annual 
rent was specified. And by the second article af 
the lease payment of it was covenanted. 

It provided that the first and second articles 
should not be changed or amended by any action of 
the Board of Directors of the parties represented, 
or of either of them, nor by any action of the stock- 
holders of said parties or of either of them, and that 
the annual rent reserved and to be paid under the 
said first and said second articles of the said con- 
tract of April 1, 1873, should be paid during the 
whole term of said contract at the time and in the 
manner herein provided. 

How it can be argued from these provisions of 
this supplementary contract, made by men who 
understood their business, and who knew the mean- 
ing of words, that it was intended by them 
that what they called the annual rent should not 
be annual rent, and that what they agreed to pay 
during the term of the contract should not be what 
they intended to pay during the term of the con- 
tract, I am at a loss to imagine. If this were a 
contract between two farmers who had let their 
farms, one to the other and the lessor had a mort- 
gage of $1,000 on his farm, and wanted his interest 
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| paid until the mortgage was duc, and the agree- 
ment was put in that form, and the lease ran past 
the time when it was duce—then when the mortgage 
was paid the amount of the interest would be paid 
to the lessor and in this case, the amount of in- 
terest was paid to the lessor just as they providei 
for its being done. They might divide the annual 
 yent inte as many parts as they saw fit, but it wes 
_ auuual rent neverthdess, and they might pay it to 
‘Tom, Dick or Harry, or to themselves, or to any 
other person that they wantei to, bat it was still 
the annual rent They said s0; they said it twice; 
ne cas ap net dec bow, exespt for some 
sirained construction of the sixth clause of the 
lease, your Homer can come tw any other eoncin 
som. Of this last I have no doult. 

| I submit, if the sixth clause had not been in this, 
that there could be no contention that this was an- 
rest, and that it should be paid just so long as 


operating expenses of the road, or taxes 

| assessments As to that I have to say 
fy agreed to be paid by the Central Company, 
as they are usually paid by a lessee; necessarily. 
then the Central Company took possession of the 
road it was for them to say whether there should 
any operating expenses or nt, and necessarily, it 
@ for them to pay it. and those expenses Cannot 


- » was a thing essentially necessary to the opera- 
_ tion of the read, which the Central road bad for its 
(Own purposes underiaken—it was not of the slight- 


est importance to the Harlem railroed whether this 
Toad was operaici or mot. So far as they were oom 
aid the Central railroad could rum a train a 
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day, or a train a week, if they saw fit, so long as 
the franchise was not forfeited. 

Counsel says it is an indemnity. Why did the 
Harlem Company want an indemnity? He says 
first: “This is an ordinary railroad lease.” Of 
course his experience in that regard is much greater 
than mine. I do not know what an ordinary rail- 
road lease is. Perhaps it is better for me that I do 
not know. I want to have this lease construed by 
itself, and in accordance with its own terms, and 
as it is expressed in the language of this lease, but 
I doubt whether anybody could get any informa- 
tion sufficient to enable him to construe one instru- 
ment by going to the terms of some other instru- 
ment. This instrument, like all others, is to be 
construed by what is to be found within the four 
corners of the paper, and that is the only canon of 
construction of the paper, as far as T am concerned. 
That is all I know about an ordinary railroad lease. 
I have only drawn one, and I have not a very dis- 
tinct recollection of what was contained in that. 

Why was it an indemnity to the Harlem Rail- 
road?) The Harlem Railroad is responsible for 
this interest. If that money had been paid over 
to them, certainly they could pay the interest. The 
proposition that it was an indemnity is, as it seems 
to me, absolutely put at rest by the provisions of 
the sixth article, which provided that when the 
Harlem Railroad Company paid its mortgage it 
should have the interest paid to them as annual 
rent. If it was intended only as an indemnity to the 
Central Company, when the Harlem Company paid 
this mortgage the interest would cease, because 
there would be no further need of indemnity. The 
right to pay in that way, it is quite probable, was 
an indemnity to the Central Company for the pur- 
poses of their own protection, because, if the Har- 
lem road did not see fit to pay the interest, the Cen- 
tral Company would have been likely to be fore- 
closed. Their lease was subject to this mortgage, 
and it was for their interest that this particular 
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mortgage should be paid, and hence it was per- 
fectly proper that they should have reserved to 
them the right to pay this interest when it fell 
due, although there was no reason why it should 
not be paid if they had seen fit to leave it to the 
Harlem Company to pay the bondholders, which 
perhaps they did; there is nothing to show whether 
they did or not. 

The counsel speaks in his argument about a con- 
sideration moving to the stockholders. He said 
that it was an eight per cent. dividend. We are 
not talking about its being an eight per cent. divi- 
dend to the stockholders; we are talking about a 
consideration moving to the Harlem Company. To 
be sure, the stockholders, down to the Ist of May, 
1900, had nothing to do with this interest. The right 
to have it paid was an asset which might become im- 
portant to them afterward; the contract was 
made, not with the stockholders, but with the 
Harlem corporation, and the consideration moved 
from the Harlem Company to the Central Company, 
the rent went to the Harlem corporation, and the in- 
terest of the stockholders is of no importance. If 
they saw fit to apportion the interest in that way, 
that was their business, but whether or not they 
did cannot affect the construction of this lease, as 
it seems to me. 

Now, standing simply upon the first and second 
articles of the lease, as incorporated in the first 
supplementary contract, I must say that I have 
been absolutely unable to see any way in which 
it could have been suggested with any sort of 
plausibility even, that this rent was not to be 
paid by the Central Company. It was called an 
annual rent, and the Central Company agreed to 
pay it; they agreed to pay it during the whole term 
of the lease, and they agreed that it should not be 
changed; and if that did not make them bound to 
pay, not only the dividend to the stockholders, but 
the amount of that interest to whomsoever should 
be entitled to it, to the Harlem Company or any- 
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body else, I am absolutely unable to understand 
how it could be possible that anybody should be 
bound to pay a certain sum of money to anybody 
else. | 

There is nothing in the sixth article of the lease 
which deprives the Harlem Company from receiving 
as part of the annual rent a sum equivalent to the 
interest on the Consolidated Mortgage Bonds paid 
during the whole term of the lease. 

Your Honor has the sixth article; it is at page 
535. There is a great deal of this sixth article which 
it is not necessary to pay much attention to. The 
only thing necessary to pay attention to is the first 
paragraph on page 33 and to call your Honor’s at- 
tention very briefly to the top of page 34. Your 
Honor will recollect that at the time this lease was 
made there were outstanding $3,168,069 of other 
bonds of the Harlem Company than the consoli- 
dated mortgage bonds. Those fell due at various 
times. The last, being $16,000, fell due in 1898. 
There was something over Four millions of dollars 
of the Consolidated Mortgage Bonds which were 
outstanding at that time and fell due in 1900. The 
remainder of them were turned over to the Central 
Company to be disposed of when and as it saw fit. 
That was the situation of affairs. 

“The said party of the second part covenants 
and agrees that it will pay the principal of 
all the bonds described in said schedule A, 
other than the bonds described therein as ‘con- 
solidated mortgage, due May 1, 1900,’ as they 
shall respectively mature and be presented for 
payment, and that it will, at the maturity 
thereof, pay the principal of the said Consoli- 
dated Mortgage bonds, if, and in case, it should 
not be paid by the said party of the first part.” 

Your Honor has noticed that there is a very con- 
siderable difference in the nature of the agreement 
which the Central Company has assumed with re- 
spect to the two different classes of bonds. As to 
all the bonds except the Consolidated Moragage 
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bonds, there was an absolute agreement to pay 
them. Not a guarantee, or anything of the kind, 
but an absolute agreement by which the Central 
Company were bound to take care of them. As to the 
other bonds, there was no absolute agreement to 
pay. I apprehend, that on the Ist day of May, 
1900, the Central Company would have had no 
right to pay a dollar of those bonds. Until 
the night of the first day of May, the Central 
Company would have had no right to pay a cent 
of them, nor could it compel anybody else to accept 
a dollar of them from the Central Company, unless 
he saw fit to do so. It was not an absolute agree- 
ment to pay; it does not pretend to be an absolute 
agreement to pay. The Harlem Company had is- 
sued bonds, and the Harlem Company was respon- 
sible for the payment of the bonds; they were liable 
for them, and it was not only their duty, and if 
there was any advantage in it, it was their right to 
pay them, down to the first of May, 1900; and then, 
if they did not pay, the Central Company for its 
own protection was at liberty to do so. 

It seems to me that the difference in the provision 
between the two classes of bonds is to be given very 
considerable weight in the consideration of this 
contract, because in one case there was an ab- 
solute agreement which bound the Central Com- 
pany to pay it, and in the second place, there was 
an agreement on the part of the Central Company 
to pay only in case it became necessary to do so for 
its own protection, because the Harlem Company 
had neglected its duty in that regard. That is a 
pretty important consideration here, because it has 
been asserted, and was asserted, while this alleged 
dispute was going on, that the Harlem Company 
had no right to pay these bonds, that the Central 
Company were not able to pay them, and that the 
Harlem Company was not at liberty to pay them 
unless the Central Company consented that they 
should do it. 

Now, on the other page you will find the contin- 
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gency provided for, if all the consolidated bonds 
should be paid by the party of the second part. 
That is all that I propose to read of that. That 
never took place. The party of the second part 
never paid one penny of those bonds. The Harlem 
Company issued the bonds, the Harlem Company 
sold the bonds, and provided that none of them 
should be delivered except in exchange for the same 
amount of the original bonds. The Harlem Com- 
pany made arrangements to satisfy the Consoli- 
dated Mortgage by a payment of the Consolidate< 
Mortgage bonds, and the Central Company never 
put one penny into the payment of those bonds in 
any possible way. So that there is no need of con- 
sidering or talking about the second contingency, 
that is provided for by the sixth article of this 
lease. 

The counsel says that the Harlem Company could 
not pay unless it put its hand into its pocket and 
took the cash out and paid it. He says, ‘‘there could 
not be a payment of the bonds if you borrowed the 
money of somebody else to pay them.” It almost 
seems as though it were useless to discuss that prop- 
osition. If Il owe a note to the First National Bank 
for $6,000 and go to the Second National Bank and 
eet the money to take up the note and do so—what 
have I done with the first note? I have not 
renewed it; most certainly I have not. If I have 
a mortgage on my land for $1,000, and I borrow 
money from somebody else who never heard of the 
mortgage, and I pay the $1,000 mortgage and sat- 
isfy it—what have I done with it? Have I re- 
newed it? Not by any means. It is satisfied, paid 
and out of the way, and nobody who had any right 
in the original mortgage is at liberty to say it was 
not paid; he gets a satisfaction of the original 
mortgage, and as far as he is concerned it is a pay- 
ment. I will call your Honor’s attention in a mo- 
ment to the manner in which it is said the money 
may be raised. 

I suggest now—if the word “payment” in the 
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first and second paragraphs of the sixth clause “in 
case of the payment thereof, or of some or any part 
thereof by the said party of the first part,’ means 
that the person who liquidates those bonds has got 
to do it in cash, it certainly means the same thing 
when the word “payment” is used at the top of 
page 34. The Central Company could not pay 
those bonds in any other way than by the use of 
its own money, or by the use of some money. If 
they issued new bonds they had to get money, and 
pay them and satisfy them. If the word payment 
in the first part of the article means payment in 
cash, it is all the more necessary that it should 
mean a payment in cash when it is applied to the 
act of the Central Company which will satisfy that 
mortgage; necessarily so, because the provision in 
that part of the sixth article does not authorize the 
Central Company to call upon the Harlem Com- 
pany for a bond until after they pay the other bonds 
and got them out of the way. It says at the top of 
page 34 
“In case, however, the said ‘Consolidated 
Mortgage’ bond shall be paid by the said party 
of the second part, the said party of the first 
part agrees that it will, whenever requested by 
the said party of the second part so to do.” 

When does it say? In case of the payment. The 
Central Company cannot make a request which 
the Harlem Company is bound to comply with until 
after they have paid, and there is no possible way 
in which the Central Company could pay those 
bonds unless they paid them in money; so if a pay- 
ment in one case means in money, then it must, a 
fortiori, mean payment of money in the second 
case. 

Now, the counsel laid considerable stress upon 
what he terms a distinction between the word 
“payment” in the second paragraph of the sixth 
clause, and the word “extension.” I was un- 
able to see the force of it then, and I am still less 
able to see the force of it after consideration of it. 
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When “payment” is spoken of there, it is intended 
to and does necessarily refer to the act of the Har- 
lem Company in taking up the bonds to satisfy the 
mortgage. That is all that it does mean. But when 
it is said that the Central Company would pay 
thereafter, semi-annually, on the dates when inter- 
est would become due and payable on said bonds, 
as if the time had been extended, that simply is 
intended to specify and lay stress upon the 
fact that the bonds having been satisfied, the 
payment of the same amount is still to con- 
tinue, and fix the date of payment of a sum equiva- 
lent to the interest upon the bonds after they had. 
been satisfied. It has nothing to do with how they 
should be paid, or the circumstances under which 
they should be paid, but simply to fix the time at 
which that amount should be payable as the rent, al- 
though the bonds had been satisfied and out of the 
way. 

I will call your Honor’s attention again to 
another thing. The thing which is provided for in 
the first paragraph of the sixth article is the pay- 
ment. Counsel says it is not a substitution or an 
extension. I do not disagree with him; I do not 
find it necessary. But, it is not a payment in cash, 
and it does not say so. It may be that as between 
the person who has to receive the debt and the per- 
son who has to satisfy the debt there is but one kind 
of payment. That is quite true. If I owe a man 
$100 I can only pay him by paying him the money. 
But if I owe a man $100 on a note, and go to him 
with a new note for the same amount, I have not 
paid my debt. ‘“‘Payment” here does not mean that, 
undoubtedly; it means, and [I am willing to concede 
it,—it means the payment in cash to satisfy a mort- 
gage and relieve the Harlem Company from a debt 
which it owes to the bondhelders, but it does not 
mean that cash must be taken out of the treasury 
by any means, and nothing but the very strangest 
construction can import any such meaning into 
those words. I understand, if it can be said that 
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a debtor, a railroad company or anyother corpora- 
tion, has been in the habit of using certain means 
to raise large sums of money to meet their debts 
when they became due, that the Harlem Company, 
within the provisions of this article, can resort to 
those means. There is nothing there to prevent it. 
The only thing which was to be looked at between 
these two corporations was that the bonds of the 
Harlem Company were to be paid, and the mort- 
gage got out of the way. Of course, when you con- 
sider it that is all that the Central Company was 
interested in—their lease was subject to this mort- 
gage. If it became necessary to foreclose that mort- 
gage in case of default their leasehold right would 
go with it. It was essential for their protec- 
tion that the mortgage should be paid; therefore 
they reserved the right to pay it themselves if the 
Harlem Company did not. It was not essential for 
their protection that the Harlem Company in pay- 
ing it should get the money in any particular way 
except to say that when the money was gotten and 
the mortgage was paid, whatever security was given 
for the purpose of procuring the money to pay with 
should not be a lien upon the Central Company’s 
rights. It was not a matter of the slightest im- 
portance to them if it was a lien upon the rental; 
that they had to pay. They might as well pay it to 
a new Harlem Company which would be formed 
upon foreclosure of the second mortgage, as to this 
Harlem Company. All that was necessary for their 
protection was that this mortgage should be got 
out of the way, and that being all that was neces- 
sary for their protection I submit to your Honor 
that the contract is not susceptible of any forced 
construction or of any construction except what is 
necessary for the protection of the persons who 
made it. 

Counsel laid a great deal of stress upon the fifth 
article of this lease, which he says forbids the Har- 
lem Company from issuing any other bonds. It 
covenants and agrees, the Harlem Company does: 
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“that it will not, during the continuance of 
this contract, authorize, create or issue any 
stock or bonds additional to the amounts 
thereof respectively now authorized or out- 
stand, as hereinbefore stated, except at the re- 
quest, or upon the demand of the said party of 
the second part, as hereinafter set forth; pro- 
vided, however, that the said party of the sec- 
ond part may, at the request of the said party 
of the first part, and for purposes connected 
with operating the street railroad hereinafter 
mentioned, abate the covenant of the said party 
of the first part contained in this article.” 
Now, of course the right to borrow money by a 
‘allroad corporation by mortgage of its property 
is a very essential and important right. And 
I apprehend that no covenant in that regard will 
be unduly extended, beyond the plain meaning of 
the terms of the covenant, to take away that right. 
I apprehend that the people who made this contract 
knew what they were talking about. They knew 
just exactly what they wanted to provide against, 
and what they wanted to permit. They knew the 
meaning of words; they knew the effect of the cov- 
enant and they knew precisely what was to be per- 
mitted and what was to be forbidden. Now what 
was forbidden and what was permitted under this 
covenant? They did not say that the party of the 
first part covenants that it will not create any addi- 
tional bonds. If that is what they meant, they cer- 
tainly would have said it. 


(Hpre A SuHortT RECESS WAS TAKEN. ) 


MR. RUMSEY: (Continuing) At the time of 
this short recess I was calling attention to the fifth 
article of the lease, and I was saying to your Honor 
that this contract should have, of course, precisely 
the meaning that was intended to be given to it, 
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and that the Central Company was not entitled 
to extend the meaning of it in any way. 

I was also calling your Honor’s attention to 
the fact that there was no provision here and 
no agreement here on the part of the Harlem Com- 
pany that they would not create or issue any new 
stock or bonds. One would think—a plain man 
would think—that if the Central Company did not 
want them to issue any new stock they would have 
said so; that was about the shortest way of get- 
ting a provision of that kind in the lease; but they 
did not say it. Nor did they say that they would 
not issue any additional bonds. But the limita- 
tion of the covenant was—and it strikes me as ex- 
ceedingly important—that they would not issue 
any bonds additional in amount. 

THE REFEREE: That is, that they would not 
increase the bonded indebtedness. 

MR. RUMSEY: That they would not increase 
the bonded indebtedness, yes; the contract cannot 
have any greater extension than that. I cannot 
too often call your Honor’s attention to the fact 
that we must assume that the persons who drew this 
contract were familiar with the use of words and 
that they knew what they wanted to prevent and 
what they wanted to permit; and if they had 
wanted to give any construction to the fifth 


article of this lease which would prevent absolutely 


the issue of new bonds, they would have said so, 
and as they did not say so, I submit that the 
Court has no power to import any such pro- 
vision into this section. They say “We will 
not issue any bonds additional in amount; we 
are to have in a few years Twelve millions 
of dollars of bonds due; the bonded indebtedness 
shall never be more than Twelve million dollars.” 
That is the contract. And I submit to your 


Honor that we have the right to say that when the — 


Harlem Company did reserve in the sixth article 
of the lease the duty of payment we have the right 
so to construe it. This fifth article in the lease, 
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as to what should be permitted, was the ordinary 
and customary means of payment that railroad com- 
panies resort to in order to get money, which is by 
the issue of bonds. Your Honor will notice that 
when they came to provide for the issue of these 
bonds they carefully provided for the performance 
of this covenant in the letter and the spirit, that 
not a dollar of new bonds was to go out until a dol- 
lar of the old bonds had first come in. That was the 
situation, and that was the understanding of every- 
body at that time, and under those circumstances 
the composition of the two Boards of Directors 
was quite material; they were the same people, pre- 


‘cisely the same people, and for all I know, the 


same people who made this lease originally. Those 
men, who were directors of the one corporation, 
were also directors of the other corporation; and 
when the directors of the Central Company were 
sitting as directors of the Harlem Company they 
unanimously provided for the issue of bonds, which 
is scrupulously provided for by the provisions of 
this fifth article of the lease. Now, if, when they 
were directors of the Harlem Company, they gave 
that construction to the lease, what other construe- 
tion could the same men give to it on the other side 
of the Grand Central Station, when they were sit- 
ting as directors of the Central Company? If 
there is any force in contemporaneous construction, 
I think we have it there. 

There is another thing to which I wish to call 
your Honor’s attention. Not only did they agree 
not to issue bonds additional in amount, but they 
reserved by necessary implication the right to is- 
sue bonds to no greater amount for any purpose 
whatever except for operating the street railroad. I 
will read the provision : 

“Provided, however, that the said party of 
the second part may, at the request of the said 
party of the first part, and for purposes con- 
nected with operating the street railroad herein 
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after mentioned, abate the covenant of the said 
party of the first part contained in this article.” 

They could not issue bonds additional in amount 
except for the purpose of operating the street 
railroad. For any other purpose they were at lib- 
erty to mortgage every dollar of property they pos- 
sessed, so long as the mortgage, when finally com- 
pleted, and the bonds when finally sold, did not 
increase their indebtedness by any additional 
amount. I have considered that provision of the 
lease with a very great deal of care, and I cannot 
see that it is susceptible of any other construction, 
except you go away outside of the ordinary canons 
of construction, except you take away the limita- 
tions and put in provisions that are not there and 
which could only be put there by a violent wrench- 
ing of the meaning of the words. 

THE REFEREE: What is the theory upon 
which the Central Company reserved the right to 
veto a mortgage of the Harlem Company on other 
property not included in the lease? 

MR. RUMSEY: The Central Company reserved 
the right to veto the issue of bonds for the pur- 
pose of operating the street railroads herein men- 
tioned. 

THE REFEREE: It occurred to me why that 
was put in. 

MR. RUMSEY: The only object I can conceive 
is this: The Central Company had an interest in 
the street railroad because of the right to use it—- 

THE REFEREE: That was included in the 
lease? 

MR. RUMSEY: That was included in the lease, 
the right to run their cars over this street railroad, 
and I suppose that was the reason they wanted to 
have something to say about the issue of bonds for 
the purpose of operating that road. 

MR. STETSON: My view is this, that the Cen- 
tral Company had an interest in the ultimate pay- 
ment by the Harlem Company of its debts, and 
that it did not intend that any lien or obligation 
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should be placed upon any other part of the Har- 
lem property so as to bring it into a possible state 
of insolvency ; it was intended that that road should 
be preserved against insolvency. 

MR. RUMSEY: Now, let me call your attention 
to this construction : 

MR. STETSON: Do I understand your proposi- 
tion to be then that the Harlem Company could 
make a mortgage for any amount, except upon its 
street railroads? 

MR. RUMSEY No, not by any manner of means; 
only for the same amount. They could not in- 
crease their mortgage debt. They could make a 
mortgage for Twelve million dollars if there was 
Twelve million dollars out. 

What was the object of this? Your Honor will 
see in an instant. The Central Company had these 
bonds, which were subject to this first mortgage, 
and upon the foreclosure of the first mortgage of 
course their interest might be seriously affected. A 
hew mortgage for the same amount would not af- 
fect them in the slightest degree, and they had no 
interest in it at all, because no new mortgage could 
be made which affected their leasehold: interest. 
They were in possession—I suppose the lease was 
recorded—and whatever might have been done after 
the old mortgage was satisfied, the new mortgage 
would not in the slightest degree affect their inter- 
ests at all; whereas, any great increase in the mort- 
gage debt might be of very serious importance to 
them because it might get the Harlem road into 
some trouble with creditors; although it could not 
ultimately affect the interests of the Central Com- 
pany, it might seriously annoy them. 

The next point “Article five of the lease is void, 
&e.,”’ I will not pay much attention to. It is sufii- 
ciently argued in the brief. 

The sixth point is that the allegations of the 
complaint establish a fraudulent breach of trust 
on the part of the directors of the Harlem Com- 
pany, a fraud upon that company and its stock- 
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holders. Now, I do not mean to say to your Honor 
that it is fraud in the sense that it is fraud when 
a man sells you a horse and lies about him, when 
he makes fraudulent representations with intent to 
deceive. That is a fraud, a nasty fraud. That 
is not what we claim, but we claim that having 
in view the relations between the directors and the 
stockholders, the directors, in making this contract, 
under all the circumstances of the case, failed to 
exercise that wberrima fides, which they should ex- 
cuse, and which I am sorry to say they failed in. 

Now, officers of corporations do not hold their 
positions for the purpose of making money. They 
are bound to exercise, in respect to the transactions 
of the corporation with themselves, and the trans- 
actions which they control, the utmost good faith, 
and we say, that the circumstances under which 
these transactions were had—not alone the con- 
tract, but the whole transaction, show that these 
gentlemen at that time did not exercise that good 
faith, and therefore it was fraudulent, not con- 
structively fraudulent; but it was a failure to exer- 
cise that good faith which directors are bound to 
exercise toward their corporations, and that it was 
in fact an exercise of bad faith, and therefore it was, 
in the eye of equity, a fraudulent transaction. 

The counsel says that the sale of these bonds tuo 
certain of the directors of the two corporations at 
much less than the market price, depriving this cor- 
poration of hundreds of thousands of dollars of 
money which ought to have gone into its treas- 
ury, was not at all connected with the making of 
the second supplementary contract. When your 
Honor comes to read this complaint and the pra- 
visions of the second supplementary contract, 
which are correctly set out there, you will see that 
the whole transaction centered around the sale of 
these bonds. It was for the purpose of getting 
everybody to consent to the sale of these bonds, 
for the purpose of taking away any possible stain 
that there could be upon them, that this contract 
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was made. It was not merely for the purpose of 
fixing the amount of the rent that should be 
paid by the Central Company. It was for the 
purpose of getting these bonds out on the market 
Without any stain or any possible reason to find 
fault with them. You can no more separate the 
bond transaction from the second supplementary 
contract than you can separate a man’s head from 
his body and have him live. They were all a part 
of the same thing, and one was approved as much 
as the other and so I say when your Honor comes 
to examine this case you will come—without any 
hesitation—to the conclusion to which we came 
that when this transaction was all put together, 
although it was not what you might call a steal in 
the sense that you would use that word where one 
man picks another man’s pocket, still it was an 
absolute abandonment on the part of these gentle- 
men, who, by the allegation of the complaint, ad- 
mitted by this motion, had hundreds of thousands 
of dollars interest in the transaction, of the duty 
which they owed to the corporation, so that they 
could put money into their purses. I do not propose 
to characterize or to call people names, but when it 
has that result, and is done by men who have a duty 
towards a corporation than which there can be no 
higher, is it not necessary to characterize it—it 
characterizes itself. Of course, two hundred thou- 
sand dollars a year is not very much now-a-days, but 
two hundred thousand dollars a year for 375 years 
is quite a sum of money. All the facts relating to 
this matter, bearing on the question of fraud, have 
been put into the sixth point by Mr. Trull, and I 
submit that when your Honor comes to read that 
brief, and read that point particularly, you cannot 
escape the theory that I have properly characterized 
this matter, and I hope I have done it without vitu- 
peration. 

MR. STETSON: It all depends, then, on the fact 
of whether these bonds were sold for less than their 
value? 
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MR. RUMSEY: No. 

MR. TRULL: Our contention is that you saved 
by this agreement with the Harlem Company just 
about the principal of the $85,000,000 of Centra] 
bonds which you bought. 

MR. STETSON: I am not attempting to argue 
it; I wished to know whether or not his contention 
depends upon the proposition that the bonds were 
sold for less than the market price. 

MR. RUMSEY: Partly so; they were sold at less 
than the market price, the profit was received by 
the directors of the Harlem Company, who were 
also the directors of the Central Company; they 
were so situated that it was an object for them to 
sell both sorts of bonds at the same time, and the 
whole transaction together shows that these gentle- 
men were using the position which they had, I sub- 
mit, to enable them to avoid any possible dispute 
which would interfere with their right to make a 
good thing out of the sale of those bonds. Now, 
this was the situation of affairs. 

THE REFEREE: Is this what you mean, that 
the compromise was a device to fortify their title 

to the bonds? 

MR. RUMSEY: To fortify the title of the pur- 
chasers of the bonds, and make them more valuable. 
That is all we can say here. 

I wish now to call your attention to the situation 
of affairs when that discontinuance was had and 
that compromise was made. These bonds had been 
issued by the directors of the Harlem Company 
in the month of June, 1897. A contract had been 
made by them for the sale of the bonds—an action 
had been brought to restrain the sale of the bonds, 
and that action was pending. Whether any dis- 
pute existed before that time nobody knows. The 
first intimation we have of any dispute was when 
we find the summons and complaint served upon 
the Harlem directors by themselves as directors 
of the Central Company, complaining that the 
thing they had just done was something that they 
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had no right to do. What was the situation in re- 
gard to these gentlemen? It was absolutely im pos- 
sible for either of these directors to do any act un- 
less two at least who were members of the other 
Board of Directors were present and aided and 
abetted in it. 

You could not get a quorum of either Board with- 
out the necessary presence of some of the members 
of the other Board. I hardly need cite to your 
Honor authorities as to the proposition that under 
that condition of affairs they could not do any 
business between themselves which involved the 
right of either corporation to have an exercise of 
the discretion of the common directors. I have 
cited some authorities in my brief on that point. 
1 call your Honor’s attention to the opinion cf 
Judge Van Brunt in the case of Jetropolitan R. Co. 
vs. Manhattan R. Co., in 11th Daly, which is un- 
doubtedly fortified by all authorities and was the 
law and is the law in this case to-day. I will not 
take time to read it now. 

In that condition of affairs we say that this dis- 
continuance of the suit was no sufficient considera- 
tion for the execution of the second supplementary 
contract. There is no pretense that there was any 
other consideration, or anything else done except 
to stop that suit. I do not dispute the legal propo- 
sition laid down by the counsel on the other side, 
that a compromise of a disputed claim is a sufficient 
consideration for a contract. Not being, as coun- 
sel says, a congenital idiot, I do not dispute that 
it need not be a just claim, but it must be honestly 
made. It does not make any difference how ridicu- 
lous the claim is, if one party makes it and pursues 
it, and the other party defends it, that affords a 
reason for compromise; but it takes two people to 
make a claim. A man cannot make a compromise 
with himself by making an unfounded claim 
against himself. If a man is trustee of two es- 
tates, he cannot as trustee of one estate make a 
claim against himself as trustee of the other estate, 
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which he says is well founded, and then as trustee 
of the second estate satisfy the claim, giving up 
what he is bound to assert as trustee of the first 
estate. 

It has got to be an actual claim made by parties 
who have a right to make a claim, and it.has got to 
be a claim made in good faith. As is said by Judge 
Brookes in Farmers’ Bank vs. Blair, 44 Barb., 
641, a dispute to operate as a sufficient considera- 
tion of a contract, must be of a claim that is dis- 
puted and doubtful and not unfounded and pal- 
pably untenable. The controversy must be real and 
substantial in its character, and then, if there is 
no fraud and the parties meet on equal terms and 
adjust their difference, the Court will sustain the 
compromise. I submit to your Honor that this 
is precisely the case here, as is disclosed 
by the complaint. But outside of that —if there 
were an honest dispute between these parties, 
they could not compromise the claim by any 
agreement which would take it out of the cog- 
nizance of your Honor, when we bring it into 
Court to have it examined. And right here is a 
second point which I submit is undisputed, an:l 
which is practically conceded, as I understand it. 
These two sets of directors are substantially the 
same people. Here were the Harlem directors, the 
Same men who composed the Central Board, going 
into the Harlem Company’s boardroom, and _ pass- 
ing a resolution that they had the right to issue 
these bonds, issuing the bonds, and selling the 
bonds, and agreeing to dispose of them; then we 
have the same men going across the hall into the 
boardroom of the Central Company, and saying: 
“The thing we did across the hall we have no right 
to do; the sale we made we are going to stop; the 
contract that we have agreed to we are going to re- 
strain, or to bring a suit’”—and then directing the 
attorney of the Central Company to bring a suit 
in their behalf against themselves as directors of 
the Harlem Company, and procuring an injunction, 
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as directors of the Central Company, forbidding 
them as directors of the Harlem Company from do- 
ing the things they had a right to do and which 
they had done. Why, if your Honor please, this is 
ridiculous. It is opera bouffe; it is absurd. And, 
when people take that position, certainly, if they 
are brought into Court, the least that can be asked 
is that the Court shall examine the contract—shall 
look at it from beginning to end, and shall estab- 
lish in the first place, whether there was any well- 
founded reason for making it, and if it was a just 
and fair contract; and this we have a right to ask 
here. 

_ We do not feel it necessary to say that it was 
absolutely void. There is no question, as Mr. Horn- 
blower admits, that it was voidable, and if the cor- 
poration had attacked it, it must necessarily be set 
aside. But he says that the corporation was 
bound hand and foot, as the men who made the con- 
tract owned the stockholders and controlled them, 
because the stockholders might ratify it. I sup- 
pose the rule which is most favorable to the defend- 
ant is this: That the Court will examine the trans- 
action and see if it be one which is within the 
power of the directors, and free from fraud, and if 
not, will set it aside. 

I do not know that I have said all that it is neces- 
sary to say in regard to their relationship as com- 
mon directors, because the proposition is simply 
this, and it is laid down by Judge Van Brunt most 
admirably and tersely—that when there are com- 
mon directors it makes no difference whether the 
common directors are necessary to make a quorum 
of the Board or not, as here, but he says the exist- 
ence of common directors who take part in the con- 
tract makes it voidable, because one member of the 
Board of Directors has the right to the unbiased 
judgment of every other director on his Board. 

MR. STETSON: In the case of Gamble vs. The 
Queens County Water Works, that seems to have 
been exploded. 
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MR. RUMSEY: Never mind; when there are 
common directors, and the common directors are 
necessary to make a quorum, you cannot make a 
contract because there is not a quorum, and that 
is the condition of affairs here. Both of these cor- 
porations are in control of these men; whether they 
should make a contract or not is entirely within 
their power; whether there be suit or not is en- 
tirely within their power, and as to what shall be 
done with it, and if it shall be defended, what shal! 
be done with it—all of these th ings were within 
the power of these gentlemen, who were acting for 
corporations which they say had interests abso- 
lutely antagonistic to each other. Can there be 
any doubt that in such a case as that the corpora- 
tion at least has a right to raise the question of 
whether the contract was a just or fair one? I 
assume that there is no doubt that upon the suit 
of the corporation, at least, your Honor would have 
to examine that question and see whether it was 
just and fair. 

In the first place, your Honor must see whether 
or not there was any reasonable doubt; as to 
whether there was any dispute. The whole thing 
is at large; they cannot limit you into deciding as 
to whether or not the compromise is a just one, 
because your Honor can go back of it and see 
whether it was a case that should be compromised, 
what were the absolute rights of the parties, and 
whether upon the whole there was any question 
about the rights of the parties or whether the rights 
of both parties were not just as plain as day. If 
the rights were plain there could be no coin- 
promise at all. Therefore it comes that the matter 
of the construction of this lease is an important 
matter, and we say that under the circumstances 
these gentlemen, situated as they were, were not 
at liberty to bind the Court by saying that there 
was a dispute. The whole thing is at large before 
your Honor, and you can examine as well into the 
question whether or not there was a dispute as to 
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the question of whether or not there was a reason- 
able and proper settlement of it; that is, if there 
was one, whether they would fix it up. It is said 
in addition to that that this contract might have 
been ratified by the stockholders, and that therefore 
the minority of the stockholders cannot complain. 
There is no doubt that in some way and in some 
manner this contract might have been ratified by 
the stockholders; whether it required a two-thirds 
vote, because it was a modification of the lease, 
whether because it was a fair and open contract it 
only required a majority of the stockholders to 
carry out, or whether there was an element of fraud 
which required every stockholder to ratify it, need 
not be considered here, because there was no such 
state of affairs existing. 

The situation we have here is that a majority of 
the Board of Directors of the Central Company also 
constituted a majority of the Board of Directors 
of the Harlem Company, and such majority owned 
and controlled a majority of the stock of both com- 
panies. 

THE REFEREE: Does it appear that the di- 
rectors owned a majority of the stock? 

MR. RUMSEY: It is an admitted fact that they 
dominated and controlled the management of the 
company. 

MR. STETSON: I would like to have you refer 
to that. 

MR. RUMSEY: Here it is: 

“Prior to the year 1896 and continuously 
since the year 1896, a majority of the Board 
of Directors of the Central Company also con- 
stituted a mapority of the Board of Directors 
of the Harlem Company and such majority 
owned or controlled a majority of the stock of 
both companies and dominated the policy and 
controlled the management of each company 
and the selections of officers and directors 
thereof and the financial interests of said con- 
trolling and majority directors have been, dur- 
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ing said period, and now are much larger in 
the Central Company than in the Harlem Com- 
pany.” 

MR. STETSON: Is that sworn to? 

MR. RUMSEY: Yes, it is sworn to and it is ad- 
‘mitted. 

Admitting, for the purpose of this argument, that 
this dominating majority of the stockholders could 
make a valid ratification of the contract, what is 
necessary to make a valid ratification of the con- 
tract? It is not that the stockholders should get 
together and vote and ratify it. They can ratify 
it by keeping their mouths shut; this method of ac- 
quiescence acts as ratification. If this had been per- 
mitted to go on until this time, I apprehend that 
nobody would be at liberty to say that it had not 
been ratified by acquiescence. What is the condi- 
tion of affairs if that is true? 

The counsel says that if so a minority of stock- 
holders cannot bring an action, that the only per- 
sons who can do that are the corporation or a ma- 
jority of the stockholders. But if the majority of 
the stockholders do not see fit to make it, if they 
are controlled and dominated by the directors who 
made it, they need not take one step in the direc- 
tion of ratification. All they need to do is simply 
to keep quiet, and if they keep quiet long enough, 
as they will, as long as they keep the stock, the 
minority stockholders are bound hand and foot. 
If counsel is right, a minority stockholder has no 
rights that anybody is bound to respect, if the other 
people can keep in power long enough to prevent 
the majority stockholders from acting. 

There can be no act unless demand is made on 
the corporation ; if demand is made upon the direct- 
ors, then, possibly they are bound to act. If de- 
mand is made on directors and they do not act, then, 
in accordance with the cases which I have cited in 
my brief, the right of a minority stockholder to 
bring an action is fixed; that is, not for himself, but 
on behalf of the corporation, because it was not 
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their duty to do these things, but they have done 
them, and they have wrecked and devastated the 
property of the corporation, and the stockholders 
have a right to put a stop to it and there is no rule 
of equity that has operated more to the controlling 
of a dominant Board of Directors in corporations 
than that single rule which has been so strongly up- 
held by the Court of Appeals of this State. 

What was this contract? Under the facts as 
they appear here it was an arrangement by which 
a nominal dispute gotten up by people who were 
enabled to get a fight up between two corporations, 
because they were the same people, was settled by 
people who were unable to make a valid contract 
between the two corporations; and the result of 
it was that the Harlem Company, if we are right 
in our construction of the lease, actually gave away 
over two hundred thousand dollars a year to the 
Central Company for a great number of years. 
Now, the Central Company has said in announcing 
the second supplementary contract, that under 
its provisions there was a saving of over two hun- 
dred thousand dollars per annum in fixed charges 
of the New York Central and Hudson River Rail- 
road Company. How a saving? Simply because 
they got that money that they were not otherwise 
entitled to, and they knew it. 

The counsel cited some cases which he said es- 
tablished the proposition that a minority stock- 
holder could not bring an action to attack a con- 
tract between the directors of two corporations 
where the directors were the same people. He cited 
first the case of Salem Iron Company vs. Lake Su- 
perior Consolidated Iron Mines, 112 Fed. Rep., 239. 
The contract complained of was made by the presi- 
dent who acted in a dual capacity as president of 
the corporation a firm of which he was a member. It 
was a contract for the sale of iron ore, and the mi- 
nority stockholders asked to have it set aside. The 
Court first said that it was made in the usual way 
and course of the company’s business at the usual 
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price, and it appeared affirmatively that the presi- 
dent obtained no advantage in the making of the 
contract, and for that reason it was held that it 
would not be set aside; but the Court took upon it- 
self to examine the contract and ascertain whether 
it was unfair, oppressive or fraudulent towards the 
corporation, and to discuss the propriety of the con- 
tract; and it came to the conclusion that because 
it was all right, they would not interfere with it, 
but asserting their right to interfere with it had it 
been found to be unfair, oppressive or fraudulent. 

He cites also the two cases, Windmuller vs. The 
Standard Distilling & Distributing Company, 114, 
and 115 Fed. Rep. I was counsel in one of those 
cases. Those were brought to prevent the stock- 
holders of the Standard Company from voting to 
dissolve the Spirits Distributing Company, the ef- 
fect being, as alleged in the complaint, that the 
effect of the dissolution would be to vacate and put 
an end to a contract by which the Standard Com- 
pany agreed to guarantee the dividend on the stock 
of the Spirits Distributing Company. Judge La- 
combe held that there was no allegation of fraud, 
and refused to grant an injunction. 

The case of Burden vs. Burden, in 159 N. Y., is 
the last case to which I will call the attention of 
your Honor. There was a case brought by one of 
the Burdens, who was a stockholder owning a 
little less than half of the stock of the Burden Man- 
ufacturing Company, in Troy. Burden brought 
suit in the first place in his own behalf, and not in 
behalf of the corporation. It was a suit to set aside 
some contracts which were said to have been op- 
pressive and a hardship upon him. They were 
made at the time the corporation was organized, 
by the promotors of the corporation, one of whom 
was the plaintiff himself. The Court held that the 
contract was within the authority vested in the 
promoters by the original agreement, and that 
he could not maintain the action. But in that 
case, although the man brought the action 
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in his own behalf and not in behalf of the cor- 
poration or any other stockholders, if your Honor 
will look at the report in the Appellate Division 
vou will see that as far as he attacks the transae- 
tions of the corporation, alleging that certain things 
were not proper to be done under the certificate of 
incorporation, the Court restrained those things. 
and forbade the corporation from doing them. 

It seems to me that when your Honor comes to 
consider this case you will agree with us that there 
is hardly any question about the construction of 
this lease, and that there is no possible question 
that upon the facts stated in the complaint and ad- 
mitted on this motion, there was a wicked breach 
of trust on the part of these gentlemen who acted 
as directors of both of these corporations and con- 
trolled them; that they did a thing which was un- 
just and oppressive, and a wanton waste of the 
funds of the Harlem Company and for that reason 
the contract should be set aside. 

The counsel had a great deal to say about the 
fact that they could not elucidate the facts here. 
That is not our fault. We expected that this case 
would be tried on the facts. If they want to try 
it on the allegations of the complaint, we are per- 
fectly glad to have them do so. The complaint 
sets up the cause of action which the plaintiffs 
are entitled to maintain in the interest of this cor- 
poration, and that as a result of it, we are entitled 
to have the contract set aside. 
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ARGUMENT IN REPLY 


by 
Wm. B. HoRNBLOWER. 


MR. HORNBLOWER: Of course, I find myself 
at a disavantage in replying to my learned friend, 
having been compelled to be absent during part 
of his argument, and after I have said what I have 
to say, if my associates feel disposed to add any- 
thing to it, I shall be much obliged. 

I shall make but a few observations that have 
occurred to me during my brother Rumsey’s argu- 
ment in addition to those which I have already 
made. My learned friend called attention to the 
allegation of the complaint which he says is ad- 
mitted and upon which he lays considerable stress, 
particularly as bearing upon the bona fides of this 
Compromise Agreement to the effect that in 
making this Compromise Agreement the direct- 
ors of the Harlem Company intended to benefit the 
Central Company and not to benefit the Harlem 
Company. I do not recall the precise phraseology, 
but that is the substance of it. He says we have 
admitted, for the purpose of this motion, that the 
directors did intend to harm or injure the Har- 
lem Company and did intend to benefit the Central 
Company by this contract. Now, as to that, while 
there may at first sight seem to be some technical 
force in that proposition, the moment your Honor 
considers it thoroughly you will see that it is wholly 
immaterial. The question is not whether the Har- 
lem directors intended to benefit somebody or in- 
tended to harm somebody else. The real question 
is what was the legitimate consequence of their act. 
What is the substantial nature of their act? Does 
this Supplementary Contract No. 2 benefit the Cen- 
tral Railroad at the expense of the Harlem Rail- 
road to that extent that it operates as a legal fraud 
or an equitable fraud upon the rights of the Har- 
lem Company? If it does, then, whether the Har- 
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lem directors intended it or not, it is open to criti- 
cism by the Court and to correction by the Court. 
If, on the other hand, the contract taken in its 
whole snbstance and scope is a fair contract, in- 
tended to meet fairly and squarely an existing 
emergency, to settle fairly and squarely, and for 
all time an existing dispute between two cor- 
porations, then the question of the intent of these 
gentlemen is absolutely immaterial. We are not 
called upon to go into the recesses of their brains 
and their consciences to ascertain what were the 
precise motives that actuated them. Their conduct 
is to be the test by which this transaction is to be 
decided and adjudged. It is from their conduct 
and from their conduct alone that we are to de- 
termine their intent and their motive. Our propo- 
sition is that there was a question arising on the 
face of that lease, that that question was one on 
which honest men could differ; it was one on which 
honest and able men did differ, and it was one 
which it was for these directors to settle somehow, 
and the settlement which they did make was one 
which was within their power to make and was 
properly made. We say also that that can be set 
aside only by the corporation itself, by an act of the 
Board of Directors, or by an act of the majority 
of its stockholders. So that the question of in- 
tent is wholly immaterial, if we once arrive at the 
conclusion that there was a question calling for a 
settlement. 

Now, my learned friend claims that there was no 
fair question. Well, there was a question. I sub- 
mit that the lease itself presents a fair question for 
construction. I shall not repeat what I went into 
with some elaboration on my main discussion. I 
only wish now to call attention to what my learned 
friend’s construction of this contract is, and to 
show your Honor that if his construction of it be 
the only one to be taken by the Court, then 
the entire provisions on page 34 are utterly 
meaningless. It is provided on page 34 that 
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in a certain contingency it shall be the duty 
of the lessor company to issue its new mort- 
gage bonds. It shall be the duty of the lessor com- 
pany to execute this new mortgage; it shall be the 
duty of the lessor company to deliver the bonds to 
be secured by them under the mortgage to the party 
of the second part, the lessee company, to be sold 
and disposed of under its direction. There is some 
contingency where that is to be done, surely. These 
parties were not wasting pen and ink and paper 
in putting that in writing, surely. There was a 
contingency where the New York Central Company 
had a right to say to the Harlem Company: “Exe- 
cute your mortgage; execute your new bonds; de- 
liver them to us that we may sell them.” If that 
contingency did arise, and if that duty was to he 
performed, then what was to be the result? It is 
as plain as language can make it; there is no ques- 
tion of construction about it. If the contingency 
arose— 

MR. RUMSEY: Do you say that it did arise? 

MR. HORNBLOWER: I do—if that contin- 
gency arose, and that duty was performed, then 
the obligation of the lessee company in regard to 
the payment of interest on the Consolidated Mort- 
gage bond shall be deemed and held to apply to 
such mortgage and such new bonds. ‘That is to say, 
whether the new bonds shall be five per cent., three 
and a half per cent., seven per cent., ten per cent., 
or twelve per cent., whatever the interest might be. 
These new bonds became a substitute for the old 
bonds. The obligation under the lease applied to 
the new bonds precisely as it applied to the old 
bonds. The obligation to indemnify the lessor com- 
pany in regard to the new bonds was the same as in 
regard to the old bonds. The obligation to pay in- 
terest on the new bonds was equivalent to the obli- 
gation to pay interest on the old bonds, and if those 
new bonds bore interest at three and a half per 
cent., there was no obligation on the part of the 
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lessee company to pay one dollar more to any body 
beyond the eight per cent. guaranteed dividends. 

My learned friends say: “But the contingency 
did not arise.” Can he tell me where it would arise 
on his theory or his construction? Never. 

MR. RUMSEY: There is no necessity. 

MR. HORNBLOWER: There is no necessity 
from his point of view that it should. There was 
no possible time when the Harlem Company would 
not have been entitled to pay its own bonds by bor- 
rowing money and issuing new bonds and extending 
its mortgage. If they did that, then, according 
to my friend’s theory, although the lien of the mort- 
gage would still remain on the property it would 
have been the duty of the Central Company to pay 
for three hundred years and upwards seven per 
cent. in cash to the Harlem Company. For what? 

Suppose that at the time when this mortgage had 
expired, in 1900, it would have been possible to 
make a new mortgage for only seven per cent. 
Then there would have been no change in the situ- 
ation of the parties. Of course, if the Harlem 
Company chose to pay that seven per cent., in- 
stead of the Central Company, well and good; they 
might go on and pay it, but they would not have 
done it. They would have insisted that the Cen- 
tral Company should pay the seven per cent. on 
the new mortgage; of course they would. I say 
that on my friend’s construction of this lease the 
Harlem Company had an absolute right at the ex- 
piration of the old mortgage in 1900, to borrow 
money by a new mortgage, and out of the pro- 
ceeds of that new mortgage to pay that old mort- 
gage or to go through the form of paying it, and 
thereby to entitle themselves thereafter to seven 
per cent. in cash for over three hundred years. 

MR. RUMSEY: So do I; that is precisely what 
I say. 

MR. HORNBLOWER And that is precisely 
what I say, and I say that it is an absurd construc- 
tion of that lease, because it makes the second 
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clause utterly meaningless; there was no sense in 
writing that in, with all these absolute provisions. 
Now, what do I say that the lease means? It means 
this and this alone: That if the obligor or the 
mortgagor, chose to take money out of its own as- 
sets and pay the mortgage lien upon that property 
which we are operating—if they chose to divert 
from other property enough money to cancel the 
principal or any part of the principal of that mort- 
gage, they were then equitably entitled to be subro- 
gated to the lien of the mortgage, and they were en- 
titled from that time on to receive in return, for 
such of their assets as they had diverted from the 
rest of their property, a fair equivalent, which at 
the time this lease was made was considered to be 
seven per cent. When this lease was made in 1873 
there was nothing remarkable about seven per cent. 
It was not anticipated that interest would be re- 
duced to three and one-half per cent. I do not sup- 
pose the thing ever entered Commodore Vander- 
bilt’s mind when that lease was made. It was sup- 
posed, of course, that there might be a little fluctua- 
tion of interest, rising and falling, and I sup- 
pose it was also contemplated that the interest 
was as likely to go up as to go down. Your Honor 
will remember that in 1873 we were in very troub- 
lous times, that business was in a very shaky con- 
dition, and that there was a very serious crisis in 
the financial history of the country. 

What they had in mind was this: that the mort- 
gage was to mature and become due and payable in 
1900. They did not know what the situation would 
be then. If in 1900 the Harlem Company should 
choose to take out of its assets Twelve millions of 
money and pay off that mortgage, to pay it in 
the sense that a debtor pays a debt, then the Harlem 
Company shall be entitled to be indemnifed to that 
extent, precisely as if it were the mortgagee, and 
purchased those bonds, precisely. It is subro- 
gated to the rights of the bond holders, and it is then 
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entitled to seven per cent. for the remainder of the 
lease, which was considered to be a fair equivalent. 

Suppose the Harlem Company had sold Five 
million dollars of its real estate, and suppose it 
had said to the Central Company: ‘We send you 
herewith our check for Five million dollars and 
request you to take up and cancel Five million dol- 
lars of the Consolidated Mortgage bonds which are 
coming due to-morrow.” What would then have 
been the result? The Harlem railroad would pay 
that much money out of its own pocket, would it 
not? It would have canceled its obligations to 
that extent, and it would be entitled to some return 


per annum for the money; it would have had to 


cancel these obligations, and it would have been en- 
titled, as a fair equivalent, to what money was sup- 
posed to be worth in 1873, when this contract was 
made, that is, seven per cent. Suppose that in- 
stead of paying off only Five million dollars, it 
had sold more property, or had accumulated a sur- 
plus, and had taken Twelve million dollars and 
paid it; that Twelve million dollars would have 
been diverted from the capital of the company, 
from the dividend earning capacity of the company, 
or from the horse railroad, then the Harlem Com- 
pany should be compensated by an equivalent. It 
should be subrogated to the rights of these bond 
holders whose bonds they had canceled. Suppose, 
on the other hand, there is no cancellation; that 
there is only a change in form. I suppose the one 
bond takes the place of the other. Then what? 
Then all that is required is that the Central Com- 
pany shall continue to indemnify the Harlem Coi- 
pany against these substituted bonds. Now, the 
whole burden of my friend’s talk is that the Har- 
lem Company did not propose to have oneadditional 
bond upon that road for a moment; it was a mere 
substitution ; one bond taken in and another put in 
its place; pure substitution. Therefore the status 
of the parties under the lease was precisely as it 
was before, excepting for the saving of interest. 
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Now, suppose it had been that the rate of interest 
had been increased ; there would have been an addi- 
tional interest imposed upon the Harlem road, as 
might well have been. Suppose that in 1877 or in 
1878 it might have been impossible to float at par 
bonds at less than eight per cent. Suppose the rate 
of interest had risen?. Suppose there had been a 
great war, a great famine or pestilence ; suppose the 
City of New York had been reduced to ashes, that 
business had been paralyzed, and that it had be- 
come absolutely impossible to raise money except 
at ten per cent. per annum. Would it not have 
been the clear duty of the Central Company to pay 
that ten per cent. and indemnify the Harlem Con- 
pany? Of course it would. And so, likewise, if 
by reason of good fortune and good times the rate 
of interest is reduced from seven per cent. to three 
and a half per cent., that benefit goes to the lessee 
company as long as the amount of the principal 
indebtedness remains the same. 

My friend stands upon the use of the word ‘pay,” 
and he makes an ingenious and plausible argument 
that the contingency by which the Central Company 
was entitled to call upon the Harlem Company for 
its bonds and mortgage did not arise because they 
did not pay the mortgage. How does it appear that 
they did not pay it? Where does it appear that 
they did not pay it? They had the right to call 
upon the Harlem Company on the theory that they 
were going to pay it. That is what they had. There 
is nothing here to show that the Central Company 
did not intend to pay those bonds. But whether 
they did or did not, the use of the word “pay” in 
that connection means simply, as far as the lessee 
company is concerned, that the lessee company shall 
assume the burden of seeing that they were paid. 
That is their duty; if they were not able to float 
those new bonds they would have had to pay them. 
That is the point. If they had succeeded in float- 
ing those new bonds in time for substitution, well 
and good, but the obligation was upon them to 
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make the payment. That was their duty, and when 
the lease says: “If paid by the Central Company,” 
it means if not paid by the Harlem Company. Is 
not that perfectly evident? It is perfectly evident. 
The Harlem Company’s obligation to pay those 
bonds was one thing, and if the Harlem Company 
did not perform that obligation, or did not choose to 
perform it, then it had to be paid by somebody else, 
and the Central Company covenanted that it 
would pay them. Now, they were under the obli- 
gation to pay them; at the time these bonds were 
issued in 1897, it was the duty of the Central Coim- 
pany to pay those bonds, and if necessary, to pay 
them themselves out of their own treasury. 

Now, as to the other contingency: My friend 
makes a point on the precise use of the word “pay,” 
as applied to the lessee company, but the use of the 
word “pay” as applie d to the lessee company meas 
necessarily what is not covered by the other con- 
tingency, namely, the payment by the lessor com- 
pany. There was no obligation on the part of the 
lessor company to pay a dollar. They had the 
right to pay if they chose to appropriate other as- 
sets for that purpose; if they did not choose to do 
so, then the obligation fell back upon the lessee 
company, and in that contingency does not the obli- 
gation—so turned back on the lessee company to 
make the payment, and when they were presump- 
tively bound to make the payment—mean that they 
had a right to call for an issue of these bonds and 
securities? 

That theory explains the whole thing. It explains 
the sixth clause. It means the substitution of se- 
curities and the assumption of payment by the New 
York Central Company, the substitution of securi- 
ties of the Harlem Company on the request and 
on the demand of the Central Railroad, and that 
is the contingency which actually happened. 

Now, I say, on plaintiff’s theory there was no 
contingency which could possibly have happened, 
when the Central Company would have had the 
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right to demand new bonds and a new mortgage, 
that was an utterly waste provision; because, ac- 
cording to them, it was always the duty of the Har- 
lem directors to refund and float their refunding 
bonds by way of substitution, so that there was no 
obligation for them at any stage of the game to pro- 
duce new securities and hand them over to the Cen- 
tral Company to be sold at its discretion. 

My friend says the obligation to pay the mort- 
gages enumerated in Schedule A is a different one. 
I think very likely it is. And if it is, I think it 
is as much an argument in our favor as in theirs. 
I do not see any particular point in it, but if there 
is any guestion as to the obligation of the Central 
Company as to paying the underlying mortgages in 
Exhibit A, it is easily clarified by reference to the 
lease itself, that so far as there is any implication, 
it was the duty of the lessee company to pay the un- 
derlying mortgages without any recourse over 
against the lessor, it is clearly erroneous. 

MR. RUMSEY: They gave them these bonds. 

MR. HORNBLOWER: That is another matter. 
I do not see any particular point in it, but it is 
clear what the fact is. “That the party of the 
second part may issue any of the bonds of the said 
remainder * * * described in said schedule.” In 
other words, the obligation to pay and discharge the 
underlying mortgages mentioned in Schedule A 
was only in consideration of receiving new bonds 
which were secured by the Consolidated Mortgage 
which took their place. If we are agreed on that, 
there is nothing to it that I can see, one way or the 
other. Of course, if the parties were willing to take 
these Consolidated Mortgage bonds in lieu of them, 
it was a Simple matter; but if the parties who held 
the underlying bonds had refused to take the new 
ones, then the Central Company would have sold 
the consolidated bonds and taken up the old ones. 

My learned friend’s argument on this point, I 
confess, eludes me, but I merely point out that 
to my mind there is no distinction between the two 
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companies as to the payment of the underlying 
bonds and the payment of the consolidated bonds. 
It was the duty of the Central Company to pay 
both sets of bonds. It was their duty, my learned 
friend says, to pay the underlying bonds. They 
could either pay them by turning over the new bonds 
if the holders of the underlying bonds were will- 
ing to take them, par for par, or they could sell the 
new bonds and cancel the old bonds. So with regard 
to the Consolidated Mortgage; undoubtedly the 
lessee company had the right to take the new bonds 
of the Harlem Company and offer them to the old 
bond holders in substitution, if they chose to take 
them. If they did not choose to take three and one- 
half per cent. bonds instead of seven per cent. 
bonds, then the Central Company would have been 
entitled to sell those bonds and pay off the old 
ones. One thing is as broad as the other. But 
one thing I insist on is that the Harlem Company 
had no right to do anything except to pay off the 
bonds and cancel the lien. When they did that, 
they were entitled to be subrogated to the rights 
of the bond holders and get their seven per cent., 
but so long as there was a substitution and the 
bonded indebtedness continued in that or any other 
form, then they had no right except to be indem- 
nified against interest. 

My learned friend said that the amount of rental 
was fixed for the full term. Not at all. He said 
that the amount the Central Company was to pay 
was to be a fixed quantity from the beginning to 
the end of that term. If by reason of a saving of 
interest on the bonded indebtedness the charges 
were reduced, then they must pay that amount over 
to the Harlem Company even though it was not ex- 
pressly provided in the lease. I know of no such 
rule of law or rule of interpretation of a railroad 
lease. This lease contemplated fluctuations in 
rates of interest; it expressly recognized  filuc- 
tuations in rates of interest. It required the lessee 
company under it to pay the lessor company by 
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way of rent an amount equivalent to the then rate 
of interest on the bonded debt. It did not guaran- 
tee to the lessor, in order that that company might 
pay it out to their stockholders, that it would give 
them the benefit of any saving. It simply pro- 
vides that the lessee shall pay by way of rent an 
amount equivalent to the then rate of interest on 
the bonded debt, whatever it might be. So long 
as that lease existed it was the duty of the lessee 
company to pay every dollar of interest at the then 
rate, whether it be more or less. It was a fluctu- 
ating quantity—it might become more—it hap- 
pened to become less. 

My friends have enlarged a great deal in their 
complaint, and somewhat in their brief, upon the 
large amount of value of this property turned over 
to the Central Company, and they seem to think 
that that has some bearing upon the construction 
of this lease. Well, of course, it had a large value; 
of course is has doubtless increased in value during 
the term which has elapsed since 1873. But a rail- 
road lease contemplates value. It goes without say- 
ing that no railroad will take a lease of another 
company and guarantee to pay eight per cent. divi- 
dend on its stock unless the road is considered to 
have some earning capacity. Whether in this par- 
ticular case the road by itself, and without regard 
to the Central road, would have earned eight per 
cent., may be open to very serious question. But let 
us assume that it would. Let us assume that there 
was a probability of a very large increase in the 
profits from year to year, that the Central would 
derive enormous revenues from this leased railroad 
in the course of four hundred years, and that this 
might amount to many thousands of millions of 
dollars. What of it? It there any suit here to 
re-form this lease? No, the object is not to set it 
aside. As to that, has any stockholder been heard 
to complain of it? Certainly not. 

If this lessee company was entitled to the bene- 
fit of any increase in the earning capacity of that 
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road, and if that increase might have amounted 
to an enormous sum, what is there to the fact that 
we are also entitled to reductions in charges or 
rates of interest? How does that bear on the con- 
struction of the lease? There is certainly nothing 
extraordinary about it. As long as the stockhold- 
ers get their eight per cent, for which they prac- 
tically sold their road for four hundred years, for 
the lease is practically a sale, as far as any living 
persons are concerned; they practically sold that 
road for an agreement to pay eight per cent., and 
so long as that is paid, and so long as they are 
indemnified against interest charges and taxes, the 
obligations of the lease have been fulfilled. There 
is no reason why any stockholders of the Harlem 
Company should benefit by any reduction of inter- 
est charges and taxes and assessments, and no such 
benefit is contemplated. There was but one contin- 
gency on which the Harlem Company was entitled 
to any benefit by way of revenue to be derived froin 
the road, and that is, the taking of assets of their 
own, from their own property, as a going concern, 
from the Harlem Railroad and its stockholders, di- 
verting it from the going concern, and putting it 
into this leased road by way of cancellation of the 
lien in full or pro tanto; and then only were they 
entitled to be subrogated to the rights of the stock- 
holders and have any interests in the benefits there- 
by accruing. That is all. 

My learned friend calls attention to the seven- 
teenth section of this lease. JI am very glad he 
did, because we have considered that seventeenth 
section on our side several times, and it seems to 
us that if any inference is to be drawn at all from 
that section it is in our favor and not in their 
favor. The seventeenth section has reference to 
what shall happen upon the termination of the 
lease. Now, that termination might take place by 
reason of forfeiture at any time, of course. But ac- 
cording to the language of the lease itself, accord- 
ing to the express provisions of the lease, it would 
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terminate only in four hundred years from that 
time. Therefore, when the parties were providing 
for what should happen upon the termination of 
that lease four hundred years from its date, they 
were contemplating that these underlying mort- 
gages would be paid, that the Consolidated 
Mortgage would have become due and been paid, 
and that new mortgages and new bonds might 
have been issued, and that the rate of interest 
might be more and might be less. Now, they pro- 
vided what shall be done, and they provided that 
“The said party of the second part covenants 
and agrees* * * it will surrender the said rail- 
road and branch, with a perfect track, and all 
proper depots, stations, shops, grounds,, build- 
ings, structures, etc., and in a good state and 
condition on and of as much value, in all re- 
spects, as when it received them. That it wiil 
pay over to the said party of the first part the 
proportionate part of the Two dollars per share 
on the capital stock of the said party of the 
first part that shall be due to the period be- 
tween the last payment thereof made to the 
stockholders in the said party of the first part, 
under the provisions of this contract, and the 
date of such surrender; together with an 
amount equal to the interest accrued on the 
bonds of the said party of the first part from 
the date of the last payment of interest on each 
kind of bonds, to the date of such surrender.” 
Clearly contemplating that in the ordinary course 
of events, when the lease should expire, there should 
still be mortgages on that property, instead of the 
Consolidated Mortgage, and that the rate of interest 
might be more and it might be less; but, whatever 
it was, the duty of the lessee would be entirely per- 
formed. by paying over to the lessor company the 
difference in interest accrued from the date of the 
last fixed payment to the date of the termination of 
the lease. 
I think I have gone over what occurred to me 


2 


2 


116 


while listening to my brother Rumsey, and as I 
have not heard what he said after I left, of course 
I am not in a position to answer that. I will only 
Say in conclusion what I have said all along, that 
the minority stockholders here have stated them- 
selves out of Court; they have made no allegation 
of substance which shows the bad faith of this con- 
tract. The only bad faith alleged is entirely col- 
lateral and has nothing to do with the second Sup- 
plementary Contract. There has been no disaf- 
firmance and in the absence of this disaffirmance 
of the transactions by stockholders there is no right 
to the relief demanded. 

The Harlem Company has no ground of com- 
plaint, as far as these Twelve millions of dollars are 
concerned, as they have not used their own assets 
in any way, they have just as much in their treasury 
as they had in 1900, and they owe just as much 
money. So that they are no better off and no worse 
off than they were before. 


. 


The Referee reserved his decision, it being 
understood that, if the motion is denied, some 
early day convenient to the Referee shall be 
fixed for the hearing of the case upon the 
merits. 
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SUPREME COURT. 1 


THE CONTINENTAL INSURANCE 
CoMPANY and others, 
Plaintiffs, 


against | 
[ 


THe New York & HARLEM RAIL- 
ROAD COMPANY and THr New 
YorK CENTRAL & HUDSON 
RIVER RAILROAD COMPANY, 

Defendants. 


Before 
Hon. CHARLES ANDREWS, 
Referee. 


APPEARANCES: 


Yor the Plaintiffs, 
WILLIAM C. TRULL. 
John G. Milburn, of Counsel. 
For the Defendant, The N. Y. & H. R. R. Co., 
ANDERSON & ANDERSON. 
Francis Lynde Stetson, 
Henry B. Anderson, of Counsel. 
For the Defendant, The N. Y. C. & H. R. R. Co., 
FRANK LOOMIS. 
Wm. B. Hornblower, of Counsel for both 
defendants. 

For William Starr Miller and others, plaintiffs 
in an identical suit by other stockholders, 
which, by stipulation, is to abide the event of 
this action, 

GLOVER, SWEEZY & GLOVER, 

For Rose 8S. Sherman and Henrietta T. Sherman, 
FREDERICK W. SHERMAN. 

For certain intervening stockholders, 
JAMES T. LER. 
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N. Y., October 27, 1903, 
10:30 A. M. 


Present 

THE REFERED, 
Mr. TRULL, 
Mr. MILBurn, 
Mr. STETSON, 
Mr. ANDERSON, 
Mr. Loomis, 
Mr. GLOVER, 
Mr. SWEEZY. 


The Referee: The motion on the part of the 
defendants to dismiss the complaint is denied, 
for the reasons stated in the opinion heretofore 
filed. 

Mr. Stetson: The defendants except jointly 
and severally to the denial of the motion. 

Mr. Loomis: We are obliged to ask for an 
adjournment on account of the engagement of 
Mr. Hornblower of counsel in a jury case be- 
fore Mr. Justice Fitzgerald at Trial Term. 


Application granted. Adjourned to Thurs- 
day, October 29, 1903, at 10:30 A. M. 


October 29, 1903, 
10:30 A. M. 


Adjourned to Friday, October 30, 1903, at 
10:30 A. M. 


October 30, 1903, 
10:30 A. M. 


Present 

THE REFEREE, 
Mr. TRULL, 
Mr. MILBURN, 
Mr. STETSON, 
Mr. ANDERSON, 
Mr. LOOMIS, 
Mr. GLOVER, 
Mr. SWEBZY. 


On account of the continuing engagement of 
Mr. Hornblower in Court, and by consent ad- 
journed to Monday, November 5, 1903, at 10:30 
A. M. 


New York, Thursday, November, 5, 1903. 
10.80 o’clock A. M. 


On account of Mr. Hornblower’s actual engage- 
ment in Court, and by consent, postponed until 2 
o’clock P. M. 


2 o’clock P. M. 

Present 

THE REFEREE, 

Mr. TRULL, 

Mr. MILBURN, 

Mr. STETSON, 

Mr. ANDERSON, 

Mr. Loomis, 

Mr. HORNBLOWER, 

Mr. GLOVER, 

Mr. SWEBZY. 
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Mr. Trull: I read from the stipulation as to facts 
made in this action, signed by William ©. Trull, 
attorney for plaintiff; Anderson & Anderson, at- 
torneys for the defendant, The New York and Har- 
lem Railroad Company, and Frank Loomis, attor- 
ney for the defendant The New York Central and 
Hudson River Railroad Company: 


“Tt is hereby stipulated, by and between the 
attorneys for the respective parties to the above 
entitled action, to admit on any trial of said 
action, as facts, the statements contained in the 
following forty-three articles, and the sched- 
ules, referred to therein, subject however to 
objections by either party to the materiality 
and relevancy as evidence of any or either of 
the facts so admitted. 

“It is hereby further stipulated, that any 
omissions, errors, or mis-statements, con- 
tained in any or either of the copy minutes and 
papers referred to herein, may be supplied or 
corrected at any stage of any trial of this action 
by the production of and reference to the orig- 
inal thereof, and that either party to this action 
in the possession of such original will produce 
and furnish the same to the other for the pur- 
poses aforesaid; and that all minutes and por- 
tions of minutes of stockholders, directors, or 
Executive or Joint Committees, incorporated 
into these stipulations, or annexed hereto as 
verbatim copies of such minutes or portions of 
minutes, Shall, when admitted in evidence, have 
like effect as if read in evidence by the respect- 
ive Secretaries of such meetings and sworn by 
them to be true statements of the transactions 
which actually took place at such meetings, so 
far as they purport to give a statement of such 
transactions.” 


It is agreed that the Stipulation as to Facts was 
signed on or about May 26, 1902. 
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Mr. Trull: I read in evidence Article 1. That is 
the stipulation as to the ownership of shares of 
stock by the plaintiffs. 

I read in evidence Article 2, relative to the service 
of a demand on the defendant corporation. 

I read in evidence Article 3, relative to the in- 
corporation of the defendant, and containing a 
statement as follows: 


“At all times, since January 1, 1896, of the 
thirteen members of the Board of Directors of 
the defendant the Harlem Company, seven were 
at the same time also members of the Board of 
Directors of the defendant, The New York Cen- 
tral and Hudson River Railroad Company, ex- 
cept during the interval from September 12 to 
September 19, 1899 (as appears from the sched- 
ule in Article 4 following).” 


I also read in evidence Article 4, including the 
schedule. 

I read in evidence Article 5, relating to the capi- 
tal stock of the defendants. 

I read in evidence Articles 6, 7, 8 and 9. 

I read in evidence the whole of Article 10. 

Mr. Hornblower: We object to the offer of Ar- 
ticle 10 as immaterial to any of the issues in this 
action. 

The Referee: What does that relate to? 

Mr. Hornblower: It relates to the contract with 
J. P. Morgan & Co. and J. S. Morgan & Co. for the 
sale of the bonds. 

I want to say, in explanation of our making objec- 
_ tions as we go along, that in view of the present pro- 
visions of the Constitution of 1894, which preclude 
the Court of Appeals from inquiring whether there 
was any evidence to support or tending to sustain 
findings of facts, in case such finding be unanimous- 
ly upheld by the Appellate Division, experience 
shows that it is frequently necessary in order that 
- a fundamental question of law may be presented 
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imputing a motive, for participation of the parties 
interested in the purchase of those bonds in the com- 
promise agreement, and if so, whether it is ma- 
terial. For the present I will overrule the objec- 
tion. 

Mr. Hornblower: I called the attention of my 
associates, the other day, to the misleading state- 
ment—unintentionally misleading, for which both 
parties are equally responsible—in the schedules 
which purport to give copies of the min- 
utes of the meetings of the two Boards. You will 
find in the schedules what purport to be copies of 
minutes of meetings of the Boards of Di- 
rectors. For instance, page 217, which I will show 
to your Honor. This statement is inserted in the 
minutes. It was not in the original minutes. The 
statements in those schedules, purporting to be cop- 
ies of minutes of meetings of the Boards of Directors 
of either company which purport to state the 
number of shares of stock in each company held by 
the directors, are not found in the original minutes 
but have been inserted by counsel for mutual con- 
venience. They are covered by the stipulation. 

The Referee: You do not deny the fact? 

Mr. Hornblower: No, sir. It is agreed by coun- 
sel for both sides that so much of those minutes as 
purport to state the holdings of stock by the various 
directors is not in the original minutes. 

Mr. Trull: I read in evidence Schedule 3, referred 
to in Article 10. . 

Mr. Hornblower: We object to that as immater- 
ial and irrelevant. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Trull: I also read in evidence Schedule +4 
referred to in Article 10. 


The same objection, ruling and exception. 
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Mr. Trull: I read in evidence the memorandum 
of agreement of December 1st, 1898, being part of 
schedule 30. 


The same objection, ruling and exception. 


Mr. Trull: I read in evidence Article 11. 

Mr. Hornblower: I desire to object to so much of 
Article 11 as begins with the words: “Annexed 
hereto are the names of the stockholders present 
at Said meeting,” on the ground that it is immater- 
ial and irrelevant. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Milburn: It is mutually agreed that when- 
ever an objection is taken it shall be understood 
that the counsel making such objection shall be 
given an exception when the ruling is adverse, with- 
out the necessity for his taking such exception at 
the time of ruling. 

Mr. Trull: I read in evidence Article 12, and also 
stockholders’ meeting on May 18th, 1897, being part 
of Schedule 3. I also read in evidence Schedules 
8 and 9, referred to in Article 11. 


The same objection, ruling and exception. 


Mr. Trull: I read in evidence the notice of the 
offer in evidence Schedule 10 referred to in said ar 
ticle. 

I read in evidence Article 13, and also offer Sched- 
ule 11 referred to in that article. 

I read in evidence Article 14. 

Mr. Hornblower: That is objected to as immater- 
ial and irrelevant; that is the value of the Harlem 
stock; the market value. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Trull: I read in evidence Article 15. 


J 


10 


Mr. Hornblower: We object to so much of that 
article as states the number of shares of stock of 
the Harlem Company and the Central Company 
held by the various directors, as immaterial and 
irrelevant. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Trull: I read in evidence Article 16. 

Mr. Hornblower: We make the same objection; 
that is the meeting of the directors of the Central 
Company. We object to that specifically as far as 
it purports to state the number of shares of stock of 
the Harlem Railroad and the Central Railroad held 
by the directors, respectively, as immaterial and ir- 
relevant. 


Objection overruled. Eixception taken by 
Mr. Hornblower. 


Mr. Anderson: Do you offer all of Article 16? 

Mr. Trull: Yes, except that at present I do not 
offer Schedule 7, referred to therein. | 

I read in evidence the letter of Mr. Stetson to Mr. 
Twombly, dated 9 April, 1897, to be found on pages 
59-60-61. 

Mr. Stetson: Do you offer any part of the subse- 
quent allegation of Article 17, before you come to 
the Schedule, because that would stand detached. 

Mr. Trull: I read in evidence the following por- 
tion of Article 17: 


“Wrancis Lynde Stetson gave the two opin- 
ions hereto annexed (Schedule 2, at p. 54 and 
p. 59), at the dates therein specified—to wit., 
December 9,1896, and April 9, 1897, to H. McK. 
Twombly. Said Francis Lynde Stetson was 
and is a member of the Bar of this State and 
gave such opinions at the instance and request 
of said Twombly for submission to one or more 
of the Harlem directors.” 
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Mr. Hornblower: That is objected to as immater- 
ial and irrelevant. The objection to it is that it 
does not appear to have been an opinion rendered 
to the Harlem Railroad or to the New York Cen- 
tral Railroad. 


The Referee: Do you expect to show that it 
came to the knowledge of the directors? 


Mr. Trull: Yes, I expect to show that Mr. Twomb- 
ly was subsequently or immediately after elected 
to directorship in the Harlem and the Central Rail- 
roads. 

Mr. Hornblower: I object to the Schedule, as 
far as it contains that opinion, on the same ground. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Hornblower: What letter do you read? 

Mr. Trull: I read in evidence the letter of April 
9th, 1897, pages 59, 60 and 61 of the stipulation as 
to facts. 

Mr. Hornblower: As I understand it, you do not 
read in evidence the letter of Mr. Stetson of Decem- 
ber 9, 1896? 

Mr. Trull: Not at present. 

I read in evidence Article 18. I also read in evi- 
dence Article 19. 

Mr. Hornblower: We make an objection to that 
as immaterial and irrelevant, as far as it purports 
to show the number of shares of Harlem stock and 
Central stock, respectively, held by the various di- 
rectors. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Trull: I read in evidence Article 20. 

Mr. Hornblower: We make the same objection as 
irrelevant and immaterial to so much of that article 
as purports to give the number of shares of Harlem 
and Central Stock, respectively, held by directors. 


The same ruling and exception, 
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Mr. Trull: I read in evidence Article 21. 

I read in evidence Schedule 32, referred to in 
Article 27, being the minutes of a meeting of the 
Executive Committee of the Board of Directors of 
the New York Central Railroad held on the 4th day 
of April, 1900. 


The same objection, ruling and exception. 


Mr. Trull: f read in evidence the minutes of a 
meeting of the Executive Committee of the direct- 
ors of the Harlem Company held April 4, 1900, re- 
ferred to in Article 27 of the stipulation, and being 


Schedule 33. 


Mr. Hornblower: That has to do with the Hitch- 
cock suit, and that we object to as immaterial and 
irrelevant. That is, we object to so much of that 
as refers to the Hitchcock suit. We do not object 
to so much thereof as refers to the second supple- 
mental contract or to the issue of the bonds. 


Objection overruled. Exception taken by 
Mr. Hornblower. 


Mr. Trull: I read in evidence the minutes of the 
meeting of the Harlem directors held September 
19th, 1900, referred to in Article 27 as Schedule 35 
and being Schedule 35. 

I also read in evidence from Article 27, page 19, 
commencing with the words “At the meeting of the 
executive committee of the Harlem Company held 
April 4, 1900, the following directors were present :” 
down to and including the end of the article on page 
20. 

I read in evidence Article 28, and also read in 
evidence Schedule 22, referred to in that article; 
also Schedules 28 and 29, referred to in that article. 

Mr. Hornblower: We object to each and all of 
those offers as immaterial and irrelevant, as re- 
ferring to the Hitchcock suit. 


Objection overruled. Exception taken by Mr. 
Hornblower. 
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Mr. Trull: I read in evidence Article 29, and also 
read Schedule 18 referred to therein. 

I read in evidence Article 30. 

Mr. Hornblower: We object to that as immater- 
ial and irrelevant. The date of Mr. Morgan’s elec- 
tion as a director of the Harlem Company was 
after the execution of the original and supplement- 
ary agreements. I do not see that it has the slight- 
est relevancy. 


The Referee: I do not see its relevancy, but I 
will follow the same rule for the present. 


Mr. Trull: I read in evidence Article 31. I also 
read in evidence Article 32 down to and including 
the words: “Since July 1st, 1896, the Harlem Com- 
pany has not operated any railroads. 

I also read from Article 32, commencing with 
the words on page 22: “On the 19th day of Septem- 
ber, 1899, a meeting of the Harlem directors was 
duly held”—down to and including the figures: 
“$1,306,500,” on page 23. 

I read in evidence Article 33, Article 34, Article 
35, and Article 39, down to and including the words: 
“The Equitable Life Assurance Society was a mu- 
tual and joint stock company, having $100,000 capi- 
tal stock and $235,910,686 assets.” 

Mr. Hornblower: That we object to as immater- 
ial and irrelevant. That purports to give and does 
give a statement of the syndicate agreement with 
regard to the Harlem bonds and the Central bonds 
and the names of the subscribers to the syndicate 
agreement and the amounts subscribed for. We ob- 
ject to that as immaterial and irrelevant. 


Objection overruled. Exception taken by Mr. 
Hornblower. 


Mr. Trull: I also read Schedule 6 referred to in 
Article 39. 


The same objection, ruling and exception. 
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Mr. Trull: I also read that portion of Article 
39, commencing with the words: “Of the subscrib- 
ers to said syndicate,” on page 30, down to and in- 
cluding the words: “Morristown Trust Company 
— — — — — 93 — — — — — 200.” 


The same objection, ruling and exception. 
Mr. Trull: I also read in evidence Article 40. 


The same objection, ruling and exception. 
The Referee: What does that refer to? 


Mr. Hornblower: Those are the letters which Mr. 


~ Vanderbilt wrote saying that he would take $1,000,- 


000 Harlem stock and $5,000,000 of the other, and 
not sell them until the syndicate was over. 

Mr. Trull: I also read in evidence Schedule 5 
referred to in Article 40. 


The same objection, ruling and exception. 


Mr. Trull: I also read in evidence Article 41 and 
read Schedule 16 referred to therein. 

Mr. Hornblower: We object to both. the article 
and the schedule. 


Objection overruled. Exception taken by Mr. 
Hornblower. 


Mr. Trull: I also read in evidence Article 42. 
The same objection, ruling and exception. 


Mr. Hornblower: Article 42 purports to give the 
prices of the Central Refunding Bonds. It gives 
the average price as being 104, or a little less than 
105; that comes down to December 31st, 1901. Since 
that time the market price has dropped down and 
been as low as 95, so that that, practically, will not 
help the Referee very much. 

Mr. Stetson: My suggestion is that we recast that 
clause of the stipulation and bring it down to date. 

Mr. Hornblower: I simply state to counsel and 
Referee that it does not give the exact situation. 
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Mr. Stetson: It is stipulated that at the several 
meetings of the stockholders of the Harlem Com- 
pany held in and from the year 1890 to the year 
1898, inclusive, being the annual meetings of May 
20th, 1890, May 19, 1891, May 17, 1892, May 16, 
1893, May 15, 1894, May 21, 1895, May 19, 1896, 
and May 17, 1898, substantially all of the 
stock voted at the meeting was voted by prox- 
ies, such proxies being Cornelius Vanderbilt, 
William K. Vanderbilt, and Charles C. Clark, and 
that at the annual meeting of May 16, 1899, sub- 
stantially all of the stock voted upon was voted 
by proxies, such proxies being Cornelius Vander- 
bilt, William K. Vanderbilt, Chauncey M. Depew 
and Charles C. Clarke; that at the annual meeting 
of May 15th, 1900, substantially all of the stock 
voted was voted by proxies, such proxies being Wil- 
liam K. Vanderbilt, Chauncey M. Depew, Charles 
C..Clarke and Edward V. W. Rossiter. 


it is further stipulated that those are all of the 
meetings of the stockholders held in the years indi- 
cated, excepting a special meeting held upon May 
18th, 1897, and a special meeting held on October 
5th, 1898. 

Mr. Hornblower: While we stipulate on the facts 
as stated, we object to the offer of the stipulation in 
evidence as immaterial and irrelevant. 


Objection overruled. Exception taken by Mr. 
Hornblower. 


At 4 o’clock P. M. adjourned to Wednesday, No- 
vember 18, 1903, at 10.30 o’clock A. M. 
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iL SUPREME COURT. 


THE CONTINENTAL INSURANCH 
COMPANY and others, 
Plaintiffs, 


against 


THE New York & HARLEM RaAIL- 
ROAD COMPANY and THE NEw 
YORK CENTRAL & HUDSON 
RIVER RAILROAD COMPANY, 

Defendants. 


ve 


New York, Wednesday, Nov. 18, 1903, 
10.30 o’clock A. M. 


3 Present: 

The REFEREE, 
Mr. TRULL, 
Mr. MILBURN, 
Mr. STETSON, 
Mr. ANDERSON, 
Mr. Loomis, 
Mr. HORNBLOWER, 
Mr. GLOVER, 
Mr. SWEEZyY, 
Mr. LEE. 


THEODORE H. BANKS, called as a witness 
on behalf of the plaintiffs, being duly sworn, testi- 
fied as follows: 


Direct-examination by Mr. Trull: 

Q. Are you connected with the firm of Harvey 
Fisk & Sons? A. Yes, sir. 

Q. You are a member of that firm? A. Yes, sir. 


Theodore H. Banks. 17 


Q. What is the business of the firm? A. Bankers, 
brokers and dealers in securities. 

Q. Stocks and bonds? A. Yes, sir. 

Q. Did that firm purchase from J. P. Morgan & 
Company any Harlem bonds? A. Yes, sir. 

Q. When was that purchase made? A. July, 
1898. 

Q. What amount of bonds did you purchase? A. 
$11,000,000. 

Q. Of what issue was that? A. It was the three 
and one-half per cent. bonds, to take up the 7’s 
which matured in May, 1900. 

Q. At what price. was that purchase made? A. 
1081% and accrued interest, less one-half per cent. 
commission. 

Q. Was a syndicate formed for the purpose of 
taking those bonds? A. Yes, sir. 

q. Have you the Syndicate Agreement? A. Yes, 
sir. 

Q. Will you please produce it? (Witness pro- 
duces. ) 

Q. Is this the agreement? A. Yes, sir. 


Mr. Trull: I offer this in evidence. 

Mr. Hornblower: Objected to as immattrial 
and irrelevant. 

Objection overruled. Exception taken by Mr. 
Hornblower. 

Mr. Hornblower: I also desire to object to 
it as incompetent. 

The Referee: The sale to Fisk & Sons was 
about a year, as I understand it, after the con- 
tract had become perfect between Morgan & 
Company and the Central and Harlem Com- 
panies for the purchase of the bonds. 

Mr. Trull: That is probably so—April 14, 
1897, the proposition of Morgan was accepted 
and this second syndicate was formed; on 
July 29, 1898, I think the sale was. 

The Referee: What do you say as to the ma- 
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teriality of this, assuming that the purchase 
was competent, as tending to show what. the 
actual value of the bonds was when the con- 
tract was made; what is the materiality of that 
with respect to the formation of the syndicate 
to take this purchase? 

Mr. Trull: We propose to show here 
by this syndicate proof of our allegation in the 
complaint that at the time those bonds were 
actually delivered they were at a market value 
of 115.82, and also that Mr. Morgan, who made 
the first purchase, took $1,000,000 in the second 
syndicate. 

The Referee: [n the second syndicate formed 
by Harvey Fisk & Sons? 

Mr. Trull: Yes; and this also shows that the 


commission on the sales of the bonds when they 


were made at 10814, was one-seventh of the 
commission charged the Harlem Company 
upon the sale of the same bonds to J. P. Mor- 
gan & Co. at par. 

The Referee: And following it up, as you 
state—to show that when the bonds were de 
livered they were sold at 115.82. That is still 
more remote; they were not delivered until 
sometime in 1900. 

Mr. Trull: They were not delivered until 
1900. 

The Referee: I will admit the evidence. 

Mr. Hornblower: We will take an exception. 
It seems to be an entirely outside arrangement 
between some gentlemen who were not even di- 
rectors of the Harlem road. What they pro- 
posed to do among themselves does not seem 
to us to be particularly binding on us. 

Mr. Milburn: That would be as to the mater- 
iality ; I suppose the incompetency would raise 
another matter. 

Mr. Hornblower: We do not raise the point 
as to the formality of the proof. 
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The Referee: If the objection as to incompe- 1 
tency is insisted upon, I think I shall have to 
sustain it. 

Mr. Hornblower: We certainly do insist 
upon the objection. 

The Referee: The Syndicate Agreement is 
excluded, under objection. 

Exception taken by Mr. Trull. 

(The Syndicate Agreement is marked “For 
Identification, Plaintiff’s Exhibit 1.”) 


2 
Q. Of whom was that syndicate composed; have 
you a list of the participants init? A. Yes. (Pro- 
duces). 
Q. Is that the list? A. Yes, sir. 
Q. And it is correct? <A. It is. 
Mr. Trull: I offer in evidence the list of sub- 
scribers to the Harvey Fisk & Sons Syndicate. 
Mr. Hornblower: Objected to as irrelevant _ 
and immaterial. 2 
The Referee: That follows the same ruling 
as before; I will exclude it. 
Exception taken by Mr. Trull. 
(The paper is marked “For identification, 
Plaintiff’s Exhibit 2”). 
Mr. Hornblower: On inspection, the objec- 
tion is withdrawn. 
The paper is re-offered in evidence, received 
and marked Plaintiff’s Exhibit 2. 4 


PLAINTIFFS’ EXHIBIT 2. 


Participants New York & Harlem 3144. 
J. P. Morgan & Co. 
E. N. Gibbs. 
Second National Bank, Pittsburg. 
Abram Nesbitt. 
Coxe Bros. & Co. 
Central National Bank. 
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New York Life Insurance Co. 

Bank of Montreal. 

Farmers’ Loan & Trust Co. 

National City Bank. 

W. C. Sheldon & Co. 

Goldman, Sachs & Co. 

United States Trust Co. 

Brown Bros. & Co. 

Probst, Wetzler & Co. 

Popper & Stern. 

Estabrook & Co. 

Guaranty Trust Co. 

W. H. Newbold’s Son & Co. 

Girard Trust Co. 

First National Bank, Scranton. 

A. E. Orr. 

People’s Trust Co. 

Illinois Trust & Savings Bank. 

Harvey Fisk & Sons. 

I have examined the records of Harvey Fisk & 
Sons and hereby certify that the above is a true list 
of the names of Participants in the New York and 
Harlem 344¢ bond syndicate of which Harvey Fisk 
& Sons were managers. 

JAMES W. DEEVY, 
Notary Public, 
Kings County, No. 5. 
Certificate filed in N. Y. Co. 
(Seal) 


The Referee: Is that a withdrawal to the 
agreement itself? 

Mr. Hornblower: No, merely a withdrawal 
of the objection to showing who composed the 
syndicate, who received those bonds—the phys- 
ical fact,—and as to who were the parties to 
the agreement. 


Q. Have you prepared from your books a list of 
the dates of the sales of those Harlem bonds? A. 
Yes, sir. 
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Q. And the amount they sold for? <A. Yes, sir. 

Q. Beginning when—when was the first sale? A. 
Iebruary 7, 1899. 

Q. And ending when? <A. April 30th, 1900. 

Q. At what price were the first sales? 


Mr. Hornblower: That is objected to as im- 
material and irrelevant. 

The Referee: I will admit it. 

Exception taken by Mr. Hornblower. 

Mr. Stetson: I would like to call attention 
simply to the fact, as we understand it, that 

that ruling will permit the introduction of evi- 
dence as to the price and value of those bonds 
down to the present date, as having some bear- 
ing. 

The Referee: Of course the only relevancy I 
can see is that it tends to show what the value 
of the bonds was at the time the contract for 
their purchase was made between the compan- 
ies and Morgan & Company. Of course that is 
very remote; I am not satisfied that it has any 
material bearing upon that question, but it 
seems to me that it is the only point upon which 
it may be at all material. If, in other words, it 
should be followed by proof that the market 
conditions for the sale of bonds were substan- 
tially the same within a year or two years after 
the contract for the purchase of the bonds was 
concluded by Morgan & Company with the two 
companies, it might have some possible rele- 
vancy to the actual value at that date. But, if 
it should be followed by proof that there were 
fluctuations and changing conditions, I cannot 
see how it could have any bearing upon the 
real point. 

Mr. Milburn: This sale was fifteen months 
before the consolidated bonds became due. 
They were not to be retired until May, 1900. 
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Here were these bonds issued, and this is the 
first time they were offered to the public, a year 
and a half or fifteen months afterwards. 

The Referee: Of course it was quite essen- 
tial, probably, that arrangements for their re- 
demption should be made sometime in antici- 
pation of the final maturity of the bonds in 
1900. Of course they could not wait until the 
last day; and then, if they made that contraci 
two years before the actual maturity of the 
$12,000,000 of bonds, that would perhaps not 
be an unreasonable act on the part of those 
companies. 

Mr. Trull: It was three years before, and 
we contend that it only amounted to a put. 


By Mr. Trull; 


Q. What is the first date you have there? A. 


Iebruary 7th, 1899. 


Q. Will you be kind enough to state the price? 


A. 115.82 and interest. 


Q. And you have a list of the sales from there 


down to April 30th? <A. Yes, sir. 


Q. Prepared from your books? A. Yes. 
Qs And iitlisucorrect: 4a eA ves) 


Mr. Trull: I offer the list of sales in evi- 
dence. 

Mr. Hornblower: We have no objection to 
the list being put in as a convenient mode of 
showing the figures. Our objection to the evi- 
dence itself has been overruled, and an excep- 
tion taken. 

(The list of sales was received in evidence 
and marked Plaintiff's Exhibit 3.) 


Plaintiffs’ Exhibit 3. 


PLAINTIFFS’ EXHIBIT 3. 


1899 
eet, Rea. $50,000. 
Branch. da tine. 28 $50,000. 
May dQ 0.. .2se8%. $5,000. 
BELAY DLSt i. so $50,000. 
May 26 .........$200,000. 
PRURC € boee we th 3 $10,000. 
Une 18 Cb. eae: $100,000. 
umes 44 1c s6.k 4 $150,000. 
UNG? 14s seule ss $1,000. 
pme 1 ees. $300,000. 
Jd eo $25,000 
sune 30-3 ....... $25,000 
BRU etd ress Soe $100,000. 
PAI saa ate $100,000. 
UTR pen ear ae $5,000. 
July 19 ........ $50,000. 
WCC Ly coe gis $20,000. 
1900 ; 
Pierce. (ces 5. : $100,000. 
Bly Ch. c 26s bieaa's « $25,000. 
BES DTL Glos. seca $6,000. 
2 1a IEG aor ete $100,000. 
Ny GDR CE eee $15,000. 
JC) at ea ie eae $200,000 
April 14... 352. $50,000. 
NGG ae OY a Pe 8 $5,000. 
NG O58 GS WY Gi tee $5,000. 
PMprils18- sr... «was $12,000 
BR DELRO LO gn tee ris « $1,000 
PAPEL ALS) ratete Pe « $1,000. 
NOG IAA bale Ain: $2,000,000 
APL dO: ees $50,000. 
April 20 ........ $50,000. 
FADrL 207.45. $4,000 
PADELL 24) aes ices $5,000. 
PR DEL 2S 0 oss sisare' $2,000 


115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 


114 & int. 


115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
1121, & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 
115.82 & int. 


115.87 


less 14 
less yy 


less 14 


less V4, 
less 14, 


Sa 
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ADIUEZS Se eee $50,000. 115.82 & int. 
NDC 0) eee $10,000. 115.82 & int. 
INDUS eee ee $20,000. 115.82 & int. 
ADESSO eee $523,000. 112%, & int. 


I have examined the records of Harvey Fisk & 
Sons and hereby certify that the above list giving 
dates amounts and prices of sales of New York & 
Harlem 314¢ bonds is correct. 

JAMES W. DEEVY, 
Notary Public, 
Kings County, No. 5. 
Certificate filed in N. Y. Co. 
(Seal) 


Mr. Stetson: I would like to ask Mr. Banks 
a few questions. 


By Mr. Stetson: 

Q. As I understand you, this is a list of sales be- 
ginning in February, 1899? A. Yes, sir. 

Q. Fifteen months before the new bonds were 
ready for delivery? A. Yes, sir. 

Q. How could there be any accrued interest upon 
those bonds? <A. Well, there is not any until they 
are issued. It is simply a method of selling them, 
“with interest.” If there is not any it does not 
count for anything. They did not commence to 
bear interest until the first of May, 1900. 

Q. Those were agreements for the purchase of 
those bonds by your customers when they were to 
be issued? <A. Yes, sir. 

Q. And that would carry that price of 115.82 with 
interest from the day when the interest began to 
run, from May, 1900, up to the time they were act- 
ually taken? A. That is correct. 


Mr. Hornblower: Our objection to the ques- 
tion itself was noted and ruled on. 


(). I also understand that no deliveries under any 
of the agreements for the purchase and sales of 
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those bonds covered by that list actually took place 
before the 1st of May? A. That is right; that is cor- 
rect: 


By Mr. Trull: 

Q. In other words, you sold all those bonds in 
advance of their issue, didn’t you? A. Yes, sir. 

Q. For the prices named in that schedule? A. 
For the prices named in that schedule. 


By Mr. Loomis: 
Q. You did not receive any payment, did you, 
until you made delivery? A. No, sir. 


By Mr. Trull: 

Q. I notice that the amount of that sale of bonds 
is $4,475,000? A. Yes, sir; that is the amount on 
that paper, Exhibit 3. 

Q. What became of the remainder of the bonds? 
A. They were withdrawn from the Syndicate by the 
participants; they withdrew them; they had that 
privilege. 

Q. They withdrew them at 108? A. 10814. 


By the Referee: 

Q. That is, they took them personally? A. They 
took them and withdrew them from sale, from the 
Syndicate. 

Q. For themselves? A. Yes, sir. 


By Mr. Stetson: 
Q. You mean the subscribers? A. The subscrib- 
ers, ves; the participants in the Syndicate. 


By Mr. Trull: 

Q. $11,000,000 of bonds were delivered to you 
by J. P. Morgan & Company? A. Yes, sir. 

Q. And you paid for them at the contract price, 
didn’t you, to J. P. Morgan, 10814? A. Yes, sir. 


Mr. Trull: If the Referee please, at this 
point I renew my offer of the Syndicate agree- 
ment, marked for identification Plaintiff’s Ex- 
hibit 1. 
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npon their supposed intrinsic value, at that 
time and subsequently. Does that not make 
him a witness ag to the question of the value 
of bonds of that character, and are we not 
entitled to go into that subject on cross-ex- 
amination? 

The Referee: I think, inasmuch as an objec- 
tion has been made, it would be better to defer 
this part of the examination. 

Mr. Stetson: I think Mr. Hornblower is 
right, but I have no disposition to argue the 
point. 

The Referee: I think we had better defer the 
examination in that direction. 


Q. Do you know what the price of Harlem bonds 
is in the market to-day? 


Mr. Milburn: That we object to. 
Mr. Stetson: I am asking for the fact. 
The Referee: I will admit it. 


A. About par. 


The Referee: This is taken subject to ex- 
ception, of course. 


Q. Have you known of actual sales? A. Yes. 

Q. At that price? A. Yes. 

Q. Have you known of sales of those bonds be- 
Jow par? 


Mr. Milburn: That is also objected to. 
Objection overruled. Exception taken by 
Mr. Milburn. 
A. No, air. 
By Mr. Milburn: 
Q. The market is new abnormally low, is it not? 
A. The market is low, yes, sir. 
Q. Abnormally; take my word, as I used it? A. 
I don’t think so, no, sir. 


Theodore H. Banks. 29 


Q. That is, you consider the present conditions 
normal conditions, and the prices that are ruling 
now normal prices? 

Mr. Stetson: For railroad bonds? 
Mr. Milburn: Of course, I am talking about 
railroad bonds. 
A. They are normal for the present conditions, yes, 
sit. 

Q. That scarcely answers my questions, as to 
whether you regard the present conditions of the 
market here as normal and the present prices as 
normal prices? A. I should answer yes, then. 


By Mr. Stetson: 

Q. Would you consider the prices of January, 
1899, and down to May, 1900, as abnormally high? 
A. No, sir, no more than abnormally low now. 

(J. They were the prices of the times? A. Yes, 
sir. 

Q. Do you know of anything that occurred be- 
tween the month of April, 1897, and the month of 
February, 1899, affecting the prices of these bonds? 
A. Yes. 

Q. What? A. Well, they were admitted as legal 
for the savings banks, which changed their value 
to a large extent. 

Q. By what law was that? A. I think the law 
was in 1898, but I am not positive without looking 
it up. 

@. But there was a law passed, which made 
these securities available for investments in sav- 
ings banks? A. Yes, sir. 

Q. Such law being passed after May, 1897? A. 
Yes. 

Q. And before you were purchasers of the bonds 
in 1898? A. Yes. 


The Referee: When would that be, in con- 
nection with the time the contract was au- 
thorized by the stockholders of the Harlem 
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Railroad Company? That was later than 
1897? 

Mr. Stetson: This contract that they are re- 
ferring to, the second supplementary contract, 
was in October, 1898. 

The Referee: I am asking about the meet- 
ing of the stockholders authorizing the issue 
of these bonds. 

Mr. Stetson: That was in May, 1897. 


Q. The Act to which you have referred was 
Chapter 236 of the laws of 1898, extending the 


classes of bonds that were available for savings 


banks, was it not? A. Yes, sir. 

Q. Did you have knowledge of the preparation 
of the law at that time? A. Did I have knowledge 
of the preparation? 

Q. Yes, of the bill which became the law? A. At 
that time? 

Q.Yes. A. Yes. 

Q. Do you know by whom it was prepared? A. 
No, sir, I do not. 


The Referee: What was the date of that 


law? 

Mr. Stetson: April 14th, 1898, or there- 
abouts. 

The Referee: That is, when the bill was 
passed ? 


Mr. Stetson: Yes, sir. 


Q. What effect, in your judgment, did that law 
have upon the value of bonds that thereby were 
inade available for investment by savings banks, 
which theretofore had not been available? I am 
speaking about the market value? 


Mr. Milburn: I think that is part of the 
theorizing of their case. 

The Referee: Does that come within your 
suggestion? 
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Mr. Stetson: If Mr. Milburn objects I shall 
let it go. I suspend that question. 


Q. Do you know whether or not in May or prior 
to May, 1897, there were any railroad bonds bear- 
ing interest as low at 314 per cent., by their terms, 
in this country? 


Mr. Milburn: Is this not in the same line of 
cross-examination? 

Mr. Stetson: I think I shall insist upon 
that and take a ruling. 

The Referee: I think you may prove that. 
It is not perhaps very important, the exact 
order of proof. 

Mr. Milburn: Very well, I am not strenu- 
ous about it. 


A. There was only one that I can recollect. 

Q. What was that? A. The Illinois Central. 

Q. Do you know at what price they were then 
selling? 


Mr. Milburn: If your Honor please, I object 
to the price at which Illinois Central bonds 
were selling. I do not know what the con- 
ditions were concerning those bonds or how 
long they had to run. It seems that the mere 
price of any other bonds is not material. 

Mr. Stetson: I will not push the question. 


REDIRECT-EXAMINATION by Mr. Milburn: 

(Q. Those bonds are not much bought and sold on 
the market, were they, the Harlem bonds? <A. You 
mean on the Exchange, or do you mean on the mar- 
ket? 

Q. Well, in the Exchange? A. A great many 
bonds that are traded in very little on the Exchange 
are sometimes dealt in very liberally outside. 

Q. Well, let us say generally, not limiting you 
to the Exchange. I will take the Exchange first. 


2 


Bo Theodore H. Banks. 


Do they pass from hand to hand much, the Harlem 
bonds? A. You mean in the Exchange now? 

Q. Yes. A. No, sir, not a great deal. 

Q. Have they at any time? A. Nota great deal. 

Q. Then you say that there are sales effected on 
the outside? A. Yes, sir. . 

Q. You say that there is dealing in the bonds 
cutside of the Exchange? <A. Yes. 

Q. Has there been much outside dealing in these 
Harlem bonds? A. Not recently. 

Q. Well, within what period do you cover by “re- 
cently”? <A. The last sale I know of is a sale in 


the Exchange, within, I think, a few weeks. There 


has not been a great deal outside, because the bonds 
are all placed with investors, and after they are 
once placed they do not come out very often. 

(. Since you disposed of those bonds, since your 
Syndicate was closed out, do you know of many 
transactions in those bonds? A. Since the Syndi- 
cate was closed? 

Q. Since you sold? A. Yes, quite a good many. 

Q. About how many? A. Oh, I should say, 
roughly speaking, over a million doHars of bonds. 

Q. But they have not been an active bond? A. 
No, not like an active trading bond upon the Ex- 
change. 

Q. They were largely held, have been held right 
along, and are held for investment, are they not? 
A. Yes, sir. 


sy Mr. Stetson: 

Q. Do you know to what extent those bonds have 
Leen taken and held by savings banks of the State? 
A. I could not say positively without looking it up. 

Q. Have you not a general recollection, or is that 
your best recollection? A. I should think that the 
savings banks held several millions. 

Q. If I made the estimate $2,095,000, would that 
accord with your views? A. I should think so, yes. 
sir. 
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By Mr. Milburn: 

Q. In the last year there has been a large drop 
iu the prices in the market here, of stocks and bonds, 
has there not? A. Yes, sir. 


By Mr. Stetson: ; 

Q. Was there not in May, 1897, also a very low 
state of the market, in bonds and stocks? A. Very 
much lower than afterwards existed, in all bonds. 

Q. Were not the conditions of the year 1896, the 
“Bryan Year,” so-called, and the spring of 1897, as 
low as the conditions at present prevailing in the 
financial line? 


Mr. Milburn: I object to that. 

Mr. Stetson: You have asked about one year, 
and I am asking about another. You are ask- 
ing him to state those conditions. 

Mr. Milburn: No, I have not asked the con: 
ditions. 

Mr. Stetson: I will ask the guestion and 
take a ruling upon it. 

The Referee: I will allow him to answer. 

Exception taken by Mr. Milburn. 


A. There were a great many bonds that were 
lower at that time than they are at the present time. 

Q. I am speaking generally of the financial con- 
ditions, the market conditions, of railroad bonds a4 
that time. How did they compare in 1896 and the 
winter and spring of 1896-97 with those now pre- 
vailing? <A. I should say the prices were as low. 
if not lower. 

Q. At that time? A. Yes, sir. 


By Mr. Milburn: 

Q. So that if you had very good bonds, bonds 
that would be recognized as good bonds, you would 
not have sold in that condition of the market, if 
you need not, in 1897? 
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Mr. Hornblower: We object to that. 

The Referee: 1 think it is pretty clear that 
that is true—if a man could afford to keep a 
bond he would not sell it. 

Mr. Hornblower: Before my friends pro- 
ceed with any further oral testimony—The 
other side at the last hearing offered in evi- 
dence parts of the stipulation, and the facts 
annexed to the stipulation, and we desire, in 
connection with their offer, which includes part 
of those facts, to offer certain other of the 
facts which have been stipulated, and which 
are annexed to the same stipulation. 

Mr. Milburn: I suppose that will come in 
your case. 


Mr. Hornblower: That is a question we de. 
sire to raise at this point. We claim that we 
have the right to offer in evidence, as part of 
plaintiffs’ case, in connection with those por- 
tions of the stipulation which they have put in 
evidence, portions of the stipulation which tend 
to qualify the parts which they have put in. 
Here is a stipulation to which are annexed for- 
ty-three articles. They offer certain of those ar- 
ticles. They offer certain portions of some of 
the articles; we desire to offer in evidence cer- 
tain other articles, and certain other portions 
of articles which they have omitted. I suppose 
the situation is somewhat analogous to offering 
in evidence a portion of a letter, or a deed, or 
any other document. The other side may of- 
fer any other portion of it which tends to 
qualify or limit the portion which was put in. 
We got together solemnly and frequently and 
with great deliberation we prepared a stipula- 
tion, and to that stipulation was annexed a 
number of articles. The stipulation is that 
these are the facts of the case: It says: “It is 
hereby stipulated by and between the attorneys 


35 


for the respective parties to the above entitled 
action to admit on any trial of said action, as 
facts, the statements contained in the follow- 
ing forty-three articles and the schedules re- 
ferred to therein, subject, however, to objection 
by either party to the materiality and relevancy 
as evidence of any or either of the facts so ad- 
mitted.” That makes this whole stipulation 
and the facts thereto annexed a single docu- 
ment; and they having offered a portion of 
that document, or certain portions of it, we de- 
sire to offer in evidence certain other portions 
of the document in connection with the por- 
tions offered by the plaintiff, and in order to 
bring the matter up for the Referee to rule 
upon, we desire to offer in evidence all of Ar- 
ticle 17, and all of the schedules therein re- 
ferred to, except what was read by Mr. Trull. 
In that case he not only splits up the stipula- 
tion itself, and the facts taken as a whole, but 
he splits up a portion of the article, and offers 
only a portion in evidence. That is the article 
which refers to the opinions of counsel. Your 
Honor will bear in mind that one of the very 
important allegations made in this complaint 
is that the Harlem Railroad Company was ad- 
vised by its counsel that they had an absolutely 
clear case under their lease, and that the Cen- 
tral Company could have no. case, that they 
sinned against their own counsel, and in spite 
of that advice from their own counsel, they de- 
liberately threw away one-half of what their 
own counsel had advised them to be their un- 
doubted right. We have a stipulation here 
signed by the attorneys for the parties, and in 
that stipulation we find that “One Henry H. 
Anderson (now deceased), a member of, the 
Bar of this State, who had been for many 
years, and then was, the general counsel of the 
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Harlem Company, at the request of Cornelius 
Vanderbilt, then President of the Harlem Com- 
pany, gave at the date thereof the opinion, of 
which a copy is set forth in the separate answer 
of the Harlem Company in this action.” 

Now that is the only material and pertinent 
fact in this case, as far as opinions are con- 
cerned. That is the opinion which was given 
officially by the general counsel of the Harlem 
Company to the president of the company at 
his request and that is carefully omitted. We 
have Mr. Trull offering in evidence the opinion 
of my brother Stetson, for whose legal opinion 
I have a very high respect, but who was not, 
and is conceded not to have been, the general 
counsel of the Harlem Company, nor even one 
of the counsel of the Harlem Company, at the 
time he gave the opinion, but who is stated to 
have rendered an opinion to one Twombly, who 
was not even a member of the Board of Di- 
rectors of the Harlem Company. 

My brother Trull offers that in evidence. I 
objected to it at the time it was offered; the 
objection was overruled and it was admitted. 
Certainly, if that has any relevancy—and the 
only possible relevancy is the statement that 
it was prepared for submission to one or more 
of the Harlem directors, there being no state- 
ment that it ever was submitted to them—I 
say, if that has any relevancy it can only be 
as tending to show the state of mind of. the 
Harlem directors and the legal advice under 
which they acted. We offer in connection with 
that, and as part of that Article 17, and as ex- 
plaining and qualifying the statement read in 
evidence by my learned friend, and the opin- 
ion read in evidence by him, the other opinions 
that were given at the same time to the Har- 
lem Railroad Company and the Central Comn- 
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pany, including the opinion of my brother 
Trull himself, which might as well go in, as the 
others are going in, although it does not ap- 
pear that he was in any way acting as coun- 
sel for the Harlem Railroad Company or re- 
quested by that company to render an opinion. 
However, we are willing to have them all go 
in if one goes in. 

I call attention to the singular fact that only 
one of Mr. Stetson’s two opinions has been 
offered in evidence by my friend on the other 
side—the later one—although the former one 
would seem to be the more important of the 
two and would also seem to be more favorable 
to the other side. We offer them all in; they 
have got one in under our objection and ex- 
ception, and we offer the whole of Article 17, a 
portion of which has been read in evidence; 
we offer also the schedules containing the other 
opinions referred to in the schedule belonging 
to Article 17, and we ask for a ruling. 

The Referee: I do not think this involves 
any real substantial right, and I thought we 
disposed of the question the other day. It 
was ruled upon, I think. The same point was 
made, and either it was passed by or ruled 
upon; I do not remember which. 

Mr. Hornblower: I think we raised no such 
point. 

The Referee: The question arose in some 
way, I think. 

Mr. Milburn: It arose at the time Mr. Stet- 
son’s letter of April 9th, 1897, was read. 

Mr. Hornblower: Your Honor will per- 
ceive that it may be very useful to get these 
facts before you when the plaintiffs rest. 

The Referee: I have them pretty well before 
me now. 

Mr. Hornblower: But you had better get 
them before you on the record. 
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The Referee: I will follow the ruling of the 
other day and exclude the offer at this point. 

Mr. Hornblower: We take an exception. We 
now move to strike out, in view of that ruling, 
the portion of Article 17, which was read in 
evidence the other day by Mr. Trull, and the 
schedule which he read in evidence, on the 
ground that the stipulation, properly con- 
strued, requires each article to stand or fall 
by itself as an entirety, and that Mr. Trull has 
no right to pick out one portion of an articie 
and put it in evidence and omit the other por- 
tions, any more than we have a right to pick 
out one sentence or one clause of a sentence 
and put that in evidence. When we agreed 
npon these articles we agreed on each article 
as a whole, subject to objections as to their 
relevancy and materiality; but each article 
must certainly stand or fall by itself. We 
agreed that Mr. Stetson advised one thing, and 
we also agreed that Mr. Anderson advised the 
opposite, and we insist, with due deference to 
the Referee, that we are entitled to have this 
article in as a whole or not at all. 

Mr. Milburn: That is a very technical view 
of this stipulation. 

Mr. Hornblower: No, it is not a technical 
point; it is a most substantial point. 

Mr. Milburn: Let me read what it says here. 
It says that the statements contained in the 
following 43 articles,—all the various state: 
ments contained in those articles,—are ad- 
mitted as facts; subject, however, to objections 
by either party to the materiality and relevancy 
as evidence of any or either of the facts so ad- 
mitted. In other words, it is a collection of 
separate facts. They can object to one fact 
stated in an article and not object to another. 
One fact stated may be admissible and another 
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one may not be. The fact is, it is very obvious 
from the stipulation, that where an article was 
prepared covering a subject both sides put in it 
the facts which they thought bore on their case. 

The Referee: It would follow, if one article 
is admitted as a whole under the stipulation, 
that Mr. Trull might offer Article 18, which 
contained a fact which he regarded as irrele- 
vant and inadmissible, and after having offered 
it, if it was admitted, then he would be com- 
pelled to object to it. 

Mr. Milburn: To these opinions given years 
before, or whatever the time is, a year before 
or two years before, and particularly Mr. An- 
derson’s opinion, we shall object. I do not 


say it should not be admitted or will not be. 


admitted. 
The Referee: I think I will follow the same 
ruling for the present. Motion denied. 
Exception taken by Mr. Hornblower. 


WARREN 8. CRANE, called as a witness on 
Lehalf of the plaintiffs, being duly sworn, testified 
as follows: 


DIRECT-EXAMINATION by Mr. Trull: 

Q. Are you connected with the Harlem Railroad 
Company? A. Yes. 

Q. In what capacity? <A. Treasurer and assist- 
ant secretary. 

Q. How long have you been connected with that 
company? A. About 17 years. 

Q. Have you prepared a statement showing the 
financial condition of the Harlem Company in 
April, 1897? <A. Yes, sir. 


Mr. Anderson: That is hardly a fair way to 
describe the schedule; or rather it is a danger- 
ous way. 
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Mr. Trull: He can answer the question as I 
put it. 


Q. (Showing paper to witness.) Are you refer- 
ring to this statement? A. Yes. 

Q. Did you prepare that statement? <A. Yes, 
sir. 

Q. Did you take it from the books of the com- 
pany. A: Yessir 

Q. Is ita correct statement as shown by the books 
of the company? A. Yes, sir. 

Q. Have you a copy of it in your hand? A. Yes. 
sir, 

Q. What was the surplus of the Harlem Com- 
pany on April Ist, 1897, as shown by the books? 


Mr. Hornblower: As shown by the books? 
What you mean by that is whether it is a cor- 
rect transcript from the books; not whether tha 
statement itself is correct? 

Mr. Trull: I mean: Is it a correct state- 
ment of the surplus of the Harlem Company 
on April Ist, 1897, as shown by the books of 
the company? 


A. You mean the first item there? 

Q. Yes: <A.’ Yes, sir, it is. 

Q. Is the statement as to the available assets of 
the Harlem Company as of April Ist, 1897, as 
shown by that statement, correct? <A. Yes, sir. 

Q. That is, as shown by the books of the com- 
pany? A. Yes, sir. 

Q. Is the statement on that paper that those 
available assets, of April 1st, 1897, were increased 
some $97,000 by June 30th, 1897, correct? A. Ap- 
proximately. That $97,000 might vary perhaps a 
very small amount, but in round figures $97,000 is 
correct. I think I explained that at the time I 
landed you the statement. It is not exact, but it 
is approximately correct. 
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Q. What is the condition? 


Mr. Hornblower: It seems to me you are 
getting into the contents of this paper before 
you offer it. 

Mr. Trull: I want to prove that it is cor- 
rect before I offer it. Is not that the way to 
do it? 

Mr. Hornblower: I do not think so. You 
have asked him if it is correct and he says it is. 
approximately. You are going into the details 
of it to find out how near it is correct. 

Mr. Trull: He said that the single item of 
$97,000 is not correct. 

Mr. Hornblower: We do not know what the 
item of $97,000 is yet. 

The Witness: It was a sale of property for 
$92,250 and about $5,000 that we received from 
interest. When estimating that up I think I 
asked Mr. Trull if that would be close enough 
and he said yes. 


(@. What was the surplus June 30th, 1897? Is 
that statement on the paper correct? <A. Yes, sir. 


Mr. Hornblower: I object to that on the 
ground in the first place that it is immaterial 
what the surplus of the company was on any 
particular date; secondly, it is immaterial 
what it was on that particular date; and, third- 
ly, that this witness can state only certain fig- 
ures which appear in the books; and the ques- 
tion implies that he is going to give facts out- 
side of the books. 

The Referee: I assume that he means to say 
that by the books the surplus appears to be so 
much. 

The Witness: Those figures are taken from 
the books. 

Mr. Milburn: We want the available assets 
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at those dates from the treasurer here, to show 
what the financial condition of this company 
was. 

Mr. Hornblower: The expression “item of 
surplus” amounts to nothing, unless you know 
what the facts are back of it. “Surplus” is a 
mere figure of speech, as well as a figure of 
numbers. It depends on how they figure the sur- 
plus, whether they have got anything there or 
not. 

Mr. Milburn: It was realized and distrib- 
uted. That is pretty fair evidence that it ex- 
isted. 

Mr. Hornblower: Haven’t you got all you 
want in that stipulation of facts here? 

Mr. Milburn: No. 


Q. Is the statement as to the available assets on 


hand on September 30th, 1899, as shown by that 
statement prepared by you, correct, as shown by the 
books of the company? A. Yes, sir. 


Mr. Hornblower: I supposed that when we 
made up this stipulation of facts that you got 
in everything that you wanted? 

Mr. Trull: No, we did not; we got in all we 
could. 

Mr. Hornblower: What is it that you want 
here that is not in the stipulation? We spent 
several months on this stipulation supposing 
that we were avoiding all this examination of 
the officers and the books of the company. 


4). And the other statements on that paper under 


date of March 31st, 1900, are correct as shown by 
the books of the company? A. Yes, sir. 


CROSS-EXAMINATION by Mr. Hornblower: 


Q. When you say they are correct as shown by 


the books of the company, Mr. Crane, you merely 
mean that that is a correct transcript of or a sum- 
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mary of certain figures appearing on the books? A. 
Yes, sir. 

Q. ‘You personally have no knowledge of the 
facts back of those figures, have you? A. Well, I 
took those off of the books of the company myself. 

Q. But you rely entirely on the books? A. En- 
tirely, yes, sir. 

Q. You know nothing of the facts lying back of 
those books? A. I do not quite understand that 
question. 

Q. You have not any personal knowledge of the 
value of the real estate, for instance, that is down 
mere? A. No, siz. 

Q. Or of any of the other items that went to 
make up the surplus, except as they appear on the 
books? A. That is where I got my information 
from, from the books. 


By the Referee: 

Q. You do not know of your own knowledge of 
the truth of the representations on the books from 
which this memorandum was taken? A. No, sir, I 
do not. 


Mr. Milburn: We offer this statement in evi- 
dence, aS prepared by the witness and fur- 
nished to us. 

The Referee: What is the bearing of this 
statement? To show that they need not have 
undertaken to provide by a mortgage, to show 
what their situation was with respect to pro- 
viding for this mortgage, the $12,000,000 mort- 
gage, when it became due? 

Mr. Milburn: Yes, to show what the situa- 
tion of the company was at that time. They 
had their railroad and they had their lease to 
the Metropolitan road, and their other assets 
which are given on this list. 

The Referee: Do you object to it? 

Mr. Hornblower: Yes, as immaterial and in- 
competent. 
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The Referee: I will admit it. 

Exception taken by Mr. Hornblower. 

The statement is received in evidence an] 
marked Plaintiff’s Exhibit 4. 


PLAINTIFFS EXHIBIT 4. 


New York & Harlem Railroad Company. 
April 1, 1897: 


Surplus, $2,863,927.04 


Available assets: 

Stable property 4th Ave. 32d & 
derd Sts., and stable property 
Madison Ave. & 85th St., sold to- 
gether in September 1899, to Met- 
ropolitan Street Railway Co., 

for, 1,350,000.00 

Real Estate 85th St. & 5th Ave., 85,099.46 

af “Madison Ave. & 185th St. 188,433.64 
¥ “Cor, Madison Ave. & 88th 


St., sold in Sept. 1897, for, 92,250.00 
Note of Cornelius Vanderbilt, 400,000.00 
6 Western ‘Transit Co., 800,000.09 
June 30, 1897: 
Available assets increased by, 97,000.00 
Surplus, 2,962,487.538 


June 30, 1898: 
Surplus, 3,076,378. 19 
Available assets remain practically 

the same, with the exception of an 

increase of $120,000, being proceeds 

of sale of stock which had not been 

carried on the books as of any value. 
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Sept. 30, 1899: 
Available assets in stock and bonds of 


other companies, 1,033,501.67 
Cash on hand, 1,884,287.15 
Available real estate which was car- 

ried on the books of the Co. at, 223,533.19 
Surplus, 3,177,300.05 


March 81, 1900: 
Profit and loss—Surplus, 676,736.44 
At the present time we have on hand 

available real estate, which is car- 

ried on the books at, 258,533.10 

The lease of the New York & Harlem Railroad to 
the New York Central & Hudson River Railroad 
Co., of its steam line, was recorded June 24th, 1886, 
in the office of the Register of the County of West- 
chester. 


By Mr. Hornblower: 

Q. I will ask the witness about that $97,000, 
“June 30th, available assets increased by $97,000” ; 
~ what does that mean? A. From April 1st, 1897, 
to June 30th, 1897, was three months. Included 
in that was our quarterly rent from the Metropoli- 
tan Street Railway Company. That was $87,500, 
which was paid us regularly on the 26th day of the 
last month of the quarter. We received that and 
approximately $11,000 or $12,000 interest on loans 
to Cornelius Vanderbilt and The Western Transit 
Company. Those were the receipts of the com- 
pany for those three months. 

Q. And against that there were dividends to be 
paid, were there not? A. Yes, dividends paid regu- 
larly, April Ist, to October 1st. 


By Mr. Milburn: 

Q. This statement does not include the Metro- 
politan lease at all, does it? That is, the Metro- 
politan lease is not set out on this paper as an 
asset? A. No, sir. 
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Q. It is outside of the railroad of the company 
and the Metropolitan lease? A. The return receipts 
from the lease, the rental, are included in there. 

Q. In the $97,000, and nowhere else? A. Under 
date of June 30th, 1897, $87,500 is included. I 
think I made a mistake in my first testimony. 

Q. You mean you have made an error in your 
answer to Mr. Trull, in explaining the item of $97,- 
000 under date of June 30th, 1897? A. Yes, sir. 

@. You stated that it represented a sale of real 
estate and some other items. As a matter of fact, 
what it represents, as you say now, is the rental of 
the Metropolitan Lease, the quarterly rental? A. 
Yes, and some interest, interest on loans. 

Q. Now, as I say, to go back to my question: This 
statement does not include as an asset either the 
railroad lease to the New York Central or the rail- 
road lease to the Metropolitan, does it? A. No, sir. 

Q. They are assets outside of those properties? 
A. Yes, sir. 

Q. I notice that on September 30th, 1899, the 
available assets are given at over two million and 
a half dollars; and the next statement we have, 
March 30, 1900, the figure is given at only $600,000 
odd. In the meantime, was there $2,500,000 dis- 
tributed to the stockholders? A. Between Septem- 
ber 30th, 1899 and March Ist, 1900? 

Q. Yes. A. Yes. 

Q. There were two million and a half dollars of 
that surplus distributed to stockholders? A. Yes, 
sir. 


Direct-examination by Mr. Trull (Continued) : 

(Q. Have you prepared from the books of the Har- 
lem Company a list of the officers of the company, 
of the finance committee of the company and the 
executive committee, between the period June 11th, 
1896, and May 21st, 1900, both inclusive? A. Yes, 
sir. 
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Q. Have you that list here? A. Yes, sir (pro- 
duces ). 

Q. Is there attached to that paper a resolution 
of the Board defining the powers of the executive 
committee? A. Yes, sir. 

Q. Is that a correct copy? A. Yes, sir. 

Mr. Trull: I offer it in evidence. 
Received in evidence and marked Plaintiff’s 
Exhibit 5. 
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List of officers and members of the Executive and 
Finance Committees of the New York and Har- 
lem Railroad Company during the period in- 
cluded between June 11th, 1896, and Ist Janu- 
ary, 1900; also resolution defining the powers of 
the Executive and Finance Committees. 


June 11th, 1896. 

ORGANIZATION MEETING OF THE BOARD: 
OFFICERS ELECTED 
Cornelius Vanderbilt President 
Charles C. Clarke Vice President 
Edward V. W. Rossiter Secretary&Treasurer 


EXECUTIVE & FINANCE COMMITTE 
William K. Vanderbilt 
Frederick W. Vanderbilt 
Samuel F. Barger 
Chauncey M. Depew 
John B. Dutcher 
Together with the President 
and Vice President 
May 27th 1897 
ORGANIZATION MEETING OF THE BOARD: 
OFFICERS ELECTED 
Cornelius Vanderbilt President 
Charles C. Clarke Vice President 
Edward V. W. Rossiter Secretary&Treasurer 


48 Plaintiffs’ Exhibit 5. 


: EXECUTIVE & FINANCE COMMITTE 
William K. Vanderbilt 
Frederick W. Vanderbilt 
Samuel F. Barger 
Chauncey M. Depew 
John B. Dutcher 
Together with the President 
and Vice President 
y May 20th, 1898 
ORGANIZATION MEETING OF THE BOARD: 
OFFICERS ELECTED 
Cornelius Vanderbilt President 
Charles C. Clarke Vice President 
Edward V. W. Rossiter Secretary&Treasurer 


EXECUTIVE & FINANCE COMMITTE 

William K. Vanderbilt 

Frederick W. Vanderbi’t 

Samuel IF’. Barger 

Chauncey M. Depew 

John B. Dutcher 

Together with the President 
and Vice President 


May 24th, 1899 
ORGANIZATION MEETING OF THE BOARD: 
OFFICERS ELECTED 
Cornelius Vanderbilt President 
Charles ©. Clarke Vice President 
Edward V. W. Rossiter Secretary&Treasurer 


EXECUTIVE & FINANCE COMMITTE 
William K. Vanderbilt 
Frederick W. Vanderbilt 
Samuel IF’. Barger 
Chauncey M. Depew 
John B. Dutcher 
Together with the President 

and Vice President 
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September 19th, 1899 
BOARD MEETING 


H. McK. Twombly was elected a member 
of the Board, and appointed a member 
of the Exceutive Committee, in place of 
Cornelius Vanderbilt, deceased. 

William K. Vanderbilt was elected Presi- 


dent, in place of Cornelius Vanderbilt, 
deceased. 


May 21st 1900 


ORGANIZATION MEETING OF THE BOARD: 
Present: 


Frederick W. Vanderbilt 
H. McK. Twombly 
Samuel I’. Barger 
Chauncey M. Depew 
Charles C, Clarke 
John B. Dutcher 
Samuel Babcock 3 
Alfred Van Santvoord 
Edward V. W. Rossiter 
James Stillman 


OFFICERS ELECTED 
Cornelius Vanderbilt President 
Charles C. Clarke Vice President 


Edward V. W. Rossiter Secretary&Treasurer 


EXECUTIVE & FINANCE COMMITTE 
William K. Vanderbilt 
Frederick W. Vanderbilt 

- Samuel IF. Barger 
Chauncey M. Depew 
John B. Dutcher 
Together with the President 
and Vice President 
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POWERS OF EXECUTIVE COMMITTEE: 

“Resolved, That the Executive and Finance Com- 
mittee be and are hereby empowered, in the absence 
of special instructions from the President or the 
Board, to direct control and manage the business 
ci the Company; and have power to execute and 
affix the seal of the Company to all agreements or 
leases which may from time to time require the seal 
of the Company.” 


(). Have you examined the stock ledger of the 
Harlem Company? A. I have had it examined, un- 


der my supervision. 


Q. To show the number of shares of stock held 
by the Mutual Life Insurance Company on April 
14th, 1897? A. Yes, sir. 


The Referee: Is not that all in the stipula- 
tion? 
Mr. Trull: No, sir, not at this date. 


Q. Can you tell me what number of shares of 
stcek were held by the Mutual Life Insurance Com- 
pany April 14th, 1897, as shown by the books of 
the company? 


Mr. Hornblower: Do you ask the direct 
question? 

Mr. Trull: Yes, sir. 

Mr. Hornblower: I object to it as immater- 
ial and irrelevant. 

(The question is repeated by the stenog- 
rapher. ) 

The Referee: What is the object? 

Mr. Trull: The object of that is to show the 
number of shares of stock that the Mutual Life 
Insurance Company held in the Harlem Com- 
pany the day it became a participant in the 
Morgan Syndicate. 

Mr. Hornblower: Are we going into every 
stockholder’s interest? 


4 
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Mr. Trull: Only those that were held at this 
date. 

Mr. Hornblower: What. difference does it 
make? Suppose the Mutual Life Insurance 
Company had all the stock in the Railroad 
Company? What difference does that make? 

Mr. Trull: We think it very material in 
support of the allegations in our complaint. 

Mr. Hornblower: The question is whether 
the directors acted in good faith and whether 
their action was ratified by the stockholders; 
and whether the Mutual Life Insurance Com- 
pany owned 1,000 shares or 50,000 shares or 
went into the Syndicate or did not go into the 
Syndicate has no bearing upon either of those 
questions. If we are going into the interest of 
one stockholder we must go into all of them, 
and that is a very long and complicated investi- 
gation. If we are going to try the motives of 
each one of these stockholders, aside from those 
who were on the Board of Directors, we will 
never get through with this investigation. 

Mr. Trull: The evidence is offered, if your 
Honor please, in support of that allegation of 
the complaint that in the purchase of this stock 
they associated with themselves in forming the 
Syndicate certain favored directors and stock- 
holders of the Harlem Company. Of those 
members of the Syndicate one was the Mutual 
Life Insurance Company. It already appears 
in evidence that on October 5, 1898, and at a 
subsequent date that company held certain 
shares of the Harlem stock, but there is no evi- 
dence as to the amount of its holding as of 
April 14th, 1897, the date of the formation of 
the Syndicate and the sale of the bonds. 

The Referee: Is this likely to lead to any ex- 
tended line of evidence? 
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Mr. Trull: It could have been shown in 
the time we have been discussing it. 

Mr. Hornblower: I do not understand my 
friend’s argument and the inferences he seeks 
to draw from it. He says that the Mutual Lif 
Insurance Company was a stockholder of the 
Harlem Railroad and owned a certain number 
of shares of stock. Suppose it did. The Mu- 
tual Life Insurance Company was not a direc: 
tor of the Harlem Company. Had they not a 
right to go into that Syndicate if they chose? 
Had they not a right to vote as they thought 
their interests dictated,as Harlem stockholders? 
There is no attempt to show that they had any 
adverse interest to these plaintiffs. As far as 
this evidence tends to prove anything, it tends 
to show that their interests were identical with 
those of these plaintiffs. Even if they showed 
that their interests were hostile—even if they 
showed that the Mutual Life Insurance Com- 
pany had pecuniary interests adverse to those 
of the Continental Insurance Company or other 
stockholders of the Harlem Company, it would 
still be immaterial under the well settled law 
of this state. Your Honor’s court, when you 
were there, distinctly adopted the ruling in the 
case of Gamble against the Queens County 
Water Works, and also followed that of the 
Privy Council in England in the Beatty case, 
a ruling which has been so repeatedly and con- 
stantly affirmed that it is the absolutely settled 
law of this State, of the State of New Jersey 
and every other state that I know of in the 
Union, as well as of England :—That the mo- 
tives of stockholders voting at a stockholders 
meeting are not to be inquired into; that that 
is one of the things that the Court has no right 
to investigate; that they have the right to vote 
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as they think their interests dictate, even 
though those interests are absolutely hostile to 
those of the other stockholders. Even if the 
Mutual Life Insurance Company owned stock, 
even if it owned a majority of the stock and 
its single vote decided the question of ratifica- 
tion, the pecuniary interest of the Mutual Life 
Insurance Company would be absolutely im- 
material to any controversy here. Have we 
not gone far enough into this case? Should 
we not stop going into matters that have no 
bearing on the subject in controversy? 

The Referee: That stockholders have a right 
to vote as they see fit I suppose has been settled. 
T am not quite sure that it has been settled, 
where the same persons are directors and also 
owners of a great majority of the stock. Then, 
a stockholder’s action at a stockholders meet: 
ing may perhaps be affected by other consider: 
ations, but that is not this case, of course. 

Mr. Hornblower: That precise point was in- 
volved in the Gamble case and in the Beatty 
case, and it has been held, in the absence of 
actual fraud and mala fides on the part of the 
directors, that they have the absolute right to 
vote on their stock, even though they hold a 
majority of it, as their interests dictate. 

It has been held by the Court of Appeals of 
the State of New Jersey, in the United States 
Steel Corporation case, and by the Court of 
Appeals of this State in the Gamble case 
that the burden is on the plaintiff, to show 
fraud. I concede, and I have conceded from 
the beginning, that if they can show that these 
officers and directors have acted fraudulently 
they may show it; but they have no right to 
show that as stockholders they or anybody else 
voted according to, their pecuniary interests. 
That, they had a right to do. But when they 
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undertake to go into the motives or the con- 
duct of the Mutual Life Insurance Company it 
is getting to a point where it becomes not only 
immaterial but ridiculous. 

The Referee: I confess I do not see where 
it is material. 

Mr. Milburn: It is pretty difficult to argue 
a case on its merits on every piece of testimony. 
This testimony may have bearing and it may 
not, according to the final view taken. I think 
we should have it in when we come to pass on 
the stockholders’ meeting—when that comes in. 
It does not to my mind cut a great deal of fig- 
ure what the stockholders did in their meeting, 
because it was not a function of the stockhold- 
ers to do this; it was the function of the direc- 
tors, and, therefore, if it was not their function 
the majority could not bind them, if they were 
not acting as a governing body as to that mat- 
ter. But we are going to have it in, and I 
think it will facilitate a determination of the 
matter to have just what the relations of the 
parties were. I imagine that if I, as a direc- 
tor, or interested in a corporation, went to 
work, even in a matter that had to go before 
the stockholders, and got the stockholders to 
vote my way, gave them an inducement, it 
could be regarded as an object for them to vote 
in that way. I do not say whether that is go- 
ing to appear here. 

Mr. Hornblower: I think you are bound ta 
say whether it is to appear here that you make | 


| 
| 
; 


any such charge as that. 

The Referee: The question is: Was the ac- | 
tion of the Board of Directors and of the stock- 
holders at the stockholders’ meeting in Octo- 
ber of 1898,.authorizing and ratifying this sup- 
plementary agreement, affected with fraud, so 
that it can be reached and remedied by an ac- 
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tion of this character. At the time of the 
stockholders’ meeting in October of 1898, the 
Mutual Life Insurance Company had, had it 
not, been assigned a share of the bonds under 
this syndicate arrangement? 

Mr. Trull: Yes, sir. 

Mr. Milburn: It had been permitted to gc 
into the syndicate. 

The Referee: Yes, it had been permitted to 
go into the syndicate. Now, whatever interest 


it had as an owner or purchaser of bonds—how 


was that interest promoted by the action of 
the stockholders’ meeting, which approved the 
execution of the so-called compromise agree- 
ment? The compromise agreement did not cre- 
ate their interest in the bonds. That was al. 
ready ascertained and fixed, as far as I under- 
stand it. You may say that a bondholder has 
an interest in getting the largest possible in- 
come for the Harlem Company, as an added 
security to his bonds, but this is so remote in 
this case that it can hardly be entertained with 
reason. I really do not see myself how it has 
any bearing upon the question in this case; to 
wit, whether the supplemental contract, either 
on the part of the Board of Directors or on the 
part of stockholders, was brought about by 
fraud. 

Mr. Trull: We already have it in evidence, 
if your Honor please, that at the date of the 
stockholders’ meeting, the Mutual Life Insur- 
ance Company was the owner of a certain num. 
ber of shares of stock—October 5th. Of course, 
proceedings as to that meeting have been in- 
troduced in evidence. But we have not in evi- 
dence a statement of its holdings at the date 
of the formation of the syndicate to purchase 
the bonds, of which syndicate the Mutual Life 
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Insurance Company became one, 


we have not 
a statement of its holdings at that time. We 
think it material to show in support of the ai- 
legation of the complaint, that at the date it 
became a member of this syndicate it was thus 
favored by this Board of Directors in creating 
this syndicate, and the giving of resulting large 
profits to that syndicate; we think it is ma- 
terial, in support of that allegation of the com- 
plaint, to show what the holdings of the Mutual 
Life Insurance Company were, and those of the 
other members of the syndicate, as of the date 
when the syndicate agreement was entered into. 
That is all it is offered for, not for the purpose 
of showing any interest at the time of the 
stockholders’ meeting; not for the purpose ot 
showing that they were interested at the time 
of that meeting—that is all established by evi- 
dence already in the case,—but that they held 
the exact number of shares which we now offer 
to show they held, at the date of the formation 
of the syndicate agreement. 

Mr. Hornblower: Under our objection and 
exception. 

The Referee: I do not think this evidence is 
competent, but for the present I will admit it, 
and should it go on to unreasonable lengths. 
then we will resume consideration of it. 

Mr. Hornblower: We will note an excep- 
tion. 


Q. What were the holdings of the Mutual Life 


Insurance Company in the stock of the Harlem 
Company on April 14th, 1897, shown by the books 
of the Company? 


A. 9085 shares. 


Mr. Hornblower: The same objection. 


The same ruling and exception. 
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Q. What were the holdings of the Union Trust 
Company, as of that date? 
A. The Union Trust Company did not own any- 
thing. 

Q. What were the holdings of Strong, Sturgis 
& Company? 


The same objection, ruling and exception. 


A. 138 shares. 

Q. I would like to know the number of shares of 
Harlem stock held on April 14th, 1897, by J. Pier- 
pont Morgan? 


The same objection, ruling and exception. 


A. 6,125 shares. 
Q. What were the holdings of Charles Lanier 
as of that date? 


The same objection, ruling and exception. 


A. 200 shares. 
Q. Charles S. Smith? 
The same objection, ruling and exception. 
4s. 100 shares. 
Q. William D. Sloane? 
The same objection, ruling and exception. 
A. 100 shares. 
Mr. Stetson: May I ask what relation Mr. 
Sloane’s holdings have to this controversy? 
Mr. Trull: All on the same theory; he was 
in the syndicate. ; 
Q. What were the holdings of Chauncey M. De- 
pew? 
Mr. Stetson: No objection to that; he was 
a director. 
A. 200 shares. 
Q. Samuel F. Barger? A. 100 shares, 
Q. F. W. Vanderbilt? A. 100 shares. 
Q. Samuel Thorne? 


The same objection, ruling and exception. 
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A. 400 shares. 


Q. W. K. Vanderbilt? 


Mr. Stetson: No objection. 


A.12,718 shares. 


(Here the Court took a recess until 2.15 
o'clock P. M.) 


After Recess. 


Mr. Hornblower: I should like to have it 
appear in this connection, in the interest of 
fairness, that Cornelius Vanderbilt, who was 
the President of the Harlem Company at that 
time, and one of the common directors of the 
two railroads, owned 39,668 shares of the Har- 
lem stock and only 10,000 shares of the New 
York Central stock. 

The Referee: That certainly appears some- 
where in the stipulation. 

Mr. Anderson: Not as of that date. 

Mr. Milburn: If your Honor please, Cor- 
nelius Vanderbilt was not present at the meet- 
ing which fixes this date, the 14th of April; 
nor was he a_ participant in the syndicate. 
Therefore his stockholder’s interest is not 
given. 

Mr. Anderson: Neither was any of the other 
members. 

Mr. Milburn: William K. Vanderbilt. was. 

Mr. Anderson: No, he was not. 

Mr. Milburn: Well, he was equivalent to it; 
he took $6,000,000 bonds. 

Mr. Anderson: No, $1,000,000. 

Mr. Trull: $1,000,000 of one and $5,000,000 
of the other. 

Mr. Milburn: It was all one instrument. 

The Referee: Was that the meeting when the 
bonds were authorized? 
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Mr, Hornblower: As I understand it, I take 
it that the only significance of the thing is 
to show the relative interest of these directors 
in the two roads. The fact is that Cornelius 
Vanderbilt was the principal director and the 
president, and had about four times as much 
interest in the Harlem Company as he had 
in the Central, on the face of the papers. When 
you take the relative proportions in the stock 
of the two roads and in the compromise agree- 
ment, his interest was four or five times as 
much in the Harlem as it was in the Central. 

Mr. Milburn: Whenever Cornelius Vander- 
bilt appeared and acted as a director, his inter- 
est is given in both companies throughout this 
stipulation and in these schedules, in every 
instance. 

Mr. Hornblower: But he, as President of the 
Harlem Railroad, received that letter of advice 
from Mr. Anderson, and he, as President of the 
railroad, sent out the circular to the stockhold- 
ers. His interest in the thing was absolutely 
and overwhelmingly with the Harlem Railroad 
and not with the Central. The effect was to 
vote out of his own pocket a very large sum of 
money. 

Mr. Milburn: If you think it is relevant or 
of any particular moment to show what Mr. 
Vanderbilt’s interest was, you can show it; we 
will admit it. 

Mr. Hornblower: We ask that it be admitted 
that on the 14th day of April, 1897, Cornelius 
Vanderbilt owned 39,668 shares of Harlem 
stock against 10,000 shares of Central stock. 

Mr. Milburn: Why do you fix that date? 

Mr. Hornblower: Because that is the date 
that you have been giving. 

Mr. Milburn: But he did not act; the other 
people acted. 


GO 


Mr. Anderson: It is presumed that he knew 
what was going on and could have prevented it 
if he wanted to. He was president of the road. 

Mr. Milburn: We should like very much an 
admission that Cornelius Vanderbilt’s word 
was law to all people connected with both of 
these railroads. 

Mr. Hornblower: You want to make it ap- 
pear that William K. Vanderbilt’s word was? 

Mr. Milburn: No, simply to show that he 
acted on a certain date, and his interest on 
the date he voted. 

Mr. Hornblower: My question is whether 
you will admit that on the 14th day of April 
Cornelius Vanderbilt owned 39,668 shares of 
Harlem stock, and only 10,000 shares of Central 
stock. 

Mr. Milburn: I see no objection to admitting 
ie 

Mr. Hornblower: Then, ag I understand it, 
it is admitted. 

Mr. Trull: I offer in evidence the following 
certificates: A certificate of E. D. Worcester, 
Secretary of the New York Central Company, 
of the names of the members of the Board of 
that company who constituted the Executive 
Committee during the years 1896, 1897, 1898, 
1899 and 1900. 

Also certificate of E. D. Worcester, Secre- 
tary of the New York Central Company, that 
“The following named persons, and no others. 
were respectively Chairmen of the Board of 
Directors of the New York Central Company. 
the President and Vice President of said Com- 
pany, and Secretary and Treasurer of the Com- 
pany during the years 1896, 1897, 1898, 1899 
and 1900.” 

Also a certified copy of the by-laws and reso- 
lutions of the New York Central Railroad Com- 
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pany, defining the powers of the Executive 
Committee from January 1, 1896, to April 27, 
1898, and from April 27, 1898, to December 
3ist, 1900. 

Also certificate of the Secretary as tothenames 

of the officers and directors of the Central Com- 
pany to whom proxies were given by stockhold- 
ers of the Central Company for any stockhold- 
ers’ meeting, during the years 1890 to 1900, both 
inclusive; excepting from that offer the one 
relating to a special meeting to authorize the 
so-called supplementary contract of the Cen- 
tral Company, of October 5, 1898. 
_ These certificates are produced as proof of 
the facts therein stated, being certified to by 
E. D. Worcester, Secretary of the New York 
Central Company. 

Received in evidence and marked Plaintiff’s 
Exhibit 6. 


PLAINTIFFS’ EXHIBIT 6. 
(1st Certificate. ) 
I certify that during the years 1896, 1897, 1898, 


1899 and 1900, the following named persons, and 
no others, composed the Executive Committee of 
the Board of Directors of The New York Central 
and Hudson River Railroad Company, viz. : 


From January 1, 1896, to April 27th, 1898: 
1. Cornelius Vanderbilt, 

. William K. Vanderbilt, 

. Frederick W. Vanderbilt, 

. Charles C. Clarke, 

. Chauncey M. Depew, 

. Horace J. Hayden, 

J. Pierpont Morgan, 

. Samuel EF. Barger, 

. William Bliss. 
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From April 27th, 1898, to October 23rd, 1900: 


fb 


Cornelius Vanderbilt, 


2. William K. Vanderbilt, 


AD oF w 


(o.2) 


. Frederick W. Vanderbilt 
. Chauncey M. Depew, 
. Samuel R. Callaway, 


p) 


J. Pierpont Morgan, 


. Samuel F. Barger, 
. Hamilton Mck. Twombly. 


* Died September 12, 1899, vacancy until Oct. 


23, 1900. 


Irom October 28rd, 1900, to December 31st, 1900: 


dL 
. Frederick W. Vanderbilt, 

. Chauncey M. Depew, 

. Samuel R. Callaway, 

. J. Pierpont Morgan, 

. Samuel F. Barger, 

. Hamilton McK. Twombly, 
. William Rockefeller, 


William K. Vanderbilt, 


E. D. WORCESTER, 
Secretary, 
NeY=-Orand HER Re RaCox 
Noy. 14th, 1903. 


(2nd Certificate. ) 


I also certify that during the years 1896, 1897, 
1898, 1899 and 1900, the following named persons, 
and no others, were respectively Chairman of the 
Board of Directors of the N. Y. C. & H. R. R. R. Co., 
the President of said Company, the Vice-Presidents 
or said Company, the Secretary of said Company, 
and the Treasurer of said Company, viz. : 
Chairman of the Board: 

Cornelius Vanderbilt, January 1, 1896, to April 
27, 1898, . 
Chauncey M. Depew, April 27th, 1898, to Dec. 
31, 1900. . 
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President : 
Chauncey M. Depew, Jan. 1,1896, to Apl. 27, 
1898, 
Samuel R. Callaway, Apl. 27, 1898, to Dee. 31, 
1900. 
Tirst Vice-President : 
Charles C. Clarke, Jan. 1, 1896, to Nov. 9, 1900, 
Edward V. W. Rossiter, Nov. 9, 1900, to Dee. 
31, 1900. 
Second Vice-President: 
Horace J. Hayden, Jan. 1, 1896, to Dec. 7, 1900, 
(Vacancy), Dec. 7, 1900, to Dee. 31, 1900. 
Third Vice-President: 
H. Walter Webb, Jan. 1, 1896, to Apl. 28, 1898. 
(Office abolished. ) 
Secretary : 
Edwin D. Worcester, Jan. 1, 1896, to Dec. 31, 
1900. 
Treasurer : 
Edward V. W. Rossiter, Jan. 1, 1896, to Nov. 
9, 1900, 
George S. Prince, Nov. 9, 1900, to Dec. 31, 1900. 
E.D. WORCESTER, 
Secretary, 
N. Y. CG. & H. RoR. R..Co., 
Nov. 14th, 1903. 


(8rd Certificate. ) 

I also certify that for ten years 1896 to 1900, both 
inclusive, the by-laws or resolutions adopted by the 
Board of Directors of the N. Y. C. & H. R.R. R. Co. 
defined the powers of the Executive Committee as 
is next hereinafter set forth, viz. : 

From January 1, 1896, to April 27th, 1898: 


A, 

There shall be an Executive and Finance Com. 
mittee, to consist of the Chairman of the Board, 
who shall be, ex officio, Chairman thereof, the Pres- 
ident and the First and Second Vice-Presidents, 
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and five other members of the Board. Such Com. 
inittee shall be chosen annually at the first meeting 
of the Directors after the annual election. They 
shall appoint from their number an Auditing Com- 
iiittee, a Law Committee, a Committee on the Road, 
and such other Committees as they may deem neces. 
sary; and shall, in the recess of the Board, have 
full power to manage and direct the business and 
affairs of the Company, in such manner as they 
Shall deem best for its interests, in all cases in 
which specifie directions have not been given by the 
Goard. When the office of Director shall become 


-yacant, the Board of Directors may elect some com- 


petent person to fill such place until the next elec: 
tion of Directors. 

From April 27th, 1898, to December 31st, 1900: 

Ve 

There shall be an Executive Committee to con- 
sist of the Chairman of the Board, the President, 
end six other members of the Board. Such Com- 
mittee shall be appointed annually at the first meet- 
ing of the Board of Directors after the annual elec- 
tion. The Executive Committee shall appoint such 
committees as it may deem necessary, and in the 
recess of the Board shall have full power to man- 
age, direct and control the business, property and 
affairs of the Company, in such manner as it shall 
deem best for the interests of the Company in all 
cases in which specific directions have not been 
given by the Board. The Executive Committee 
shall make its own rules for the conduct of its busi- 
ness, appoint its Secretary and from time to time 
shall determine what officers and assistants it may 
require, and shall appoint the same and fix their 
compensation. 

E. D. WORCESTER, 
Secretary, 
IN. Y. ©. and Ho Rashes Ro Co,, 
Nov. 14th, 1903. 
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(4th Certificate. ) 

I also certify that during the years 1890 to 1900, 
both inclusive, the names of the officers and direc- 
tors of the N. Y. C. & H. R. R. R. Co. to whom prox. 
ies were given by stockholders of the N. Y. C. & H. 
lk. R. R. Co. for any stockholders meeting were as 
next hereinafter stated, viz. : 


1890, April 16th. Annual meeting for election of 
Directors: 
Cornelius Vanderbilt, 
William K. Vanderbilt, 
Chauncey M. Depew, J. Pierpont Morgan. 
Charles C. Clarke, 
George ©. Buell, 
Edwin D. Worcester, 


1891, April 15th. Annual meeting for election of 
Directors; and Special meet- 
ing to approve Rome, Water- 
town and Ogdensburg lease; 
and Special meeting to ap- 
prove Beech Creek Exten- 
tion lease: 

Cornelius Vanderbilt, 

William K. Vanderbilt, | J. Pierpont Morgan. 
Chauncey M. Depew, 

Charles C. Clarke, 


1892, April 20th. Annual meeting for election of 
Directors : 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, 
Charles C. Clarke. 


1 


» 
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1893, April 19th. Annual meeting for election of 

Directors; and 
Special meetings to approve 
--Mohawk and Malone lease; 
Carthage and Adirondack 
lease; Gouverneur and Os- 
wegatchie lease; Increase of 
capital stock; New York and 
Northern lease: 

Cornelius Vanderbilt, 

William K. Vanderbilt, J. Pierpont Morgan. 

Chauncey M. Depew, : 

Charles C. Clarke. 


1894, April 18th. Annual meeting for election of 
Directors: 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, 
Charles C. Clarke. 


1895, April 17th. Annual meeting for election of 
Directors: . 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, 
Charles C. Clarke. 


1896, April 17th. Annual meeting for election of 
Directors: 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, 
Charles C. Clarke. 


1897, April 21st. Annual meeting for election of 
Directors : 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, | 
Charles C. Clarke. 


Plaintiffs’ Exhibit 6. 67 


1897, May 26th. Annual meeting to authorize 
$100,000,000 mortgage: 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, 
Charles C. Clarke. 


1898, April 20th. Annual meeting for election of 
Directors: 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan. 
Chauncey M. Depew, 
Charles C. Clarke. 


1899, April 19th. Annual meeting for election of 
Directors; and 
Special meetings to ap- 
prove— 
Fall Brook lease; 
Pine Creek lease; 
yyracuse, Geneva and Corn- 
ing lease; 
Wallkill: Valley lease: 
Cornelius Vanderbilt, 
William K. Vanderbilt, J. Pierpont Morgan, 
Chauncey M. Depew, George S. Bowdoin. 
Samuel R. Callaway. 


1899, December 14th. Special meeting to approve 
$15,000,000 increase of cap- 
ital stock: 

William K. Vanderbilt, J. Pierpont Morgan, 
Chauncey M. Depew, George S. Bowdoin. 
Samuel R. Callaway. 


1899, December 28th. Special meeting to author- 
. ize Boston and Albany lease: 
William K. Vanderbilt, J. Pierpont Morgan, 
Chauncey M. Depew, George 8S. Bowdoin. 
Samuel R. Callaway. 
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1 1900, April 18th. Annual meeting for election of 
Directors: 
William K. Vanderbilt, J. Pierpont Morgan, 
Chauncey M. Depew, George S. Bowdoin. 
Samuel R. Callaway. 


1900, November 8th. Special meeting to modify 

Boston and Albany lease: 
William K. Vanderbilt, J. Pierpont Morgan, 
2 Chauncey M. Depew, George S. Bowdoin. 

Samuel R. Callaway. 
KE. D. WORCESTER, 
Secretary, 
INA YS, ©.) Sec Hite Regie eee OO 
Nov. 14th, 1903. 


Mr. Milburn: May I ask, in connection with 

the statement as to proxies, the same statement 

3 that was given in connection with the Harlem 
proxies? That is, that at the meetings set 
forth in that certificate, all the stockholders’ 
meetings that were held during the time coyv- 
ered by the certificates, excepting the meeting 
of October 5, 1898, and at each of the meet- 
ings, substantially all the shares of stock voted 
were voted by the proxies named. 

Mr. Loomis: The certificate of Mr. Worcester 
covers the statement that those were all the 

meetings, I think, in explicit response to Mr. 
Trull’s request for the names of the officers and 
directors who received proxies to vote at stock- 
holders’ meetings during a certain period. Mr. 
Worcester has given that. 

Mr. Milburn: The certificate is that “during 
the years 1890 to 1900, both inclusive, the 
names of the officers and directors of the New 
York Central & Hudson River Railroad Com- 
pany, to whom proxies were given by stock- 
holders of the New York Central & Hudson 
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River Railroad Company for any stockholders” 
meeting, were as next hereinafter stated.” 

Mr. Loomis: That is comprehensive. 

The Referee: Does it show that those were 
the only stockholders’ meetings held? 

Mr. Milburn: Yes. 

Mr. Loomis: The only stockholders’ meet- 
ings at which proxies were given to officers or 
directors of the company. That is the way I 
understand it and construe it. I suppose, as 
a matter of fact, that those were all the stock- 
holders’ meetings held during those years. 

The Referee: Suppose you say that they 
were all the stockholders’ meetings having re- 
lation to the subject in controversy? 

Mr. Loomis: Some of those did not have any 
relation to the controversy. 

Mr. Hornblower: Several of them had no 
relevancy to this controversy, and they care- 
fully avoid the only one that has any bearing 
upon it, in accordance with their general pol- 
icy. 

Mr. Milburn: If it is not admitted, we will 
show it; that is all. 

Mr. Loomis: If Mr. Hornblower agrees with 
me, and I think he will—I am rather conserva- 
tive in admitting anything that I do not know 
myself—I will ask Mr. Worcester to certify 
further that the meetings of stockholders 
named in the statement were all the meetings 
held by stockholders during that period. 

Mr. Milburn: That is what I want, and that 
at all those meetings substantially all the 
stock that was voted was voted by the proxies 
enumerated in the certificate. 

Mr. Loomis: I have not any knowledge on 
that subject, nor, I might say, information 
sufficient to form a belief. 

Mr. Milburn: That was admitted ag to the 
Harlem Company. 
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Mr. Anderson: Yes, we looked into it there. 

Mr. Milburn: Will you look into it in con- 
nection with the Central Company? 

Mr. Loomis: Certainly. 

Mr. Milburn: And make the certificate in- 
clude that—that proxies were given? 

Mr. Loomis: To those men? They might 
have been given to a great many other people. 

Mr. Milburn: I have produced, at your re- 
quest, substantially all the testimony used in 
this case, and, if Mr. Hornblower as counsel 
for both of these defendants approves, I will 
ask Mr. Worcester to continue his charitable 
labors. 

Mr. Hornblower: I see no objection to it. 

Mr. Miiburn: It seems to me a question of 
relieving Mr. Worcester from attending here. 

Mr. Loomis: I do not think he could answer 
it without the aid of an investigation. 

Mr. Milburn: I thought that this certificate 
would cover both of these two propositions. 

Mr. Loomis: That was not asked for by Mr. 
Trull. I gave him all he asked for. 

The Referee: And you will ask Mr. Worces- 
ter to furnish that certificate? 

Mr. Hornblower: With this proviso; I think 
you said something about its involving a good 
deal of time to look over those proxies. 

Mr. Milburn: I think his full list will show 
the number of shares voted, and by whom 
voted. 

Mr. Trull: That is what I was told at your 
office. 

Mr. Loomis: That is what I understood him 
to say, that they had totaled up the number 
of shares voted by the persons acting as prox- 
ies who were also officers and directors, and 
that you could make a comparison of the ag- 
eregate with the total amount of stock voted, 
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or the total amount that was capable of being 
voted, 

Mr. Hornblower: I do not suppose there 
will be any difficulty about it. 

Mr. Milburn: With reference to page 130 of 
the minutes—what I wanted as to the Central 
Company was just what is there given as to the 
Harlem Company. 

Mr. Loomis: What you want, as I under- 
Stand it, is a certificate from Mr. Worcester 
that those were all the stockholders’ meet- 
ings during that period, and, at those meet- 
ings, according to the facts, the number of 
shares voted by the proxy who did the voting, 
who was also an officer of the Harlem Com- 
pany. 

Mr. Milburn: By the men named in this cer- 
tificate. 

Mr. Loomis: Some one of them, or two of 
them? I do not think that at any meeting all 
the proxies named voted. . 

The Referee: It is sufficient to say, I sup- 
pose, the number of shares voted by the proxy. 

Mr. Milburn: And as a matter of propriety, 
I should think it might be added,—what proxy 
did the voting? 

Mr. Loomis: That is what I proposed to give 
you in the first instance, but you were not sat- 
isfied with it. 

Mr. Trull: I remember that very well; I was 
not satisfied with it. 

Mr. Loomis: I will ask Mr. Worcester ta 
furnish such a certificate. 

Mr. Milburn: I read in evidence Schedule 
14, page 214 of the stipulation, being the min- 
utes of the meeting of the Board of Directors 
of the New York Central & Hudson River Rail- 
road, held June 22nd, 1898, referred to in Ar. 
ticle 27 of the stipulation. 
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I read in evidence Schedule 15, page 217, 
being Minutes of a meeting of the Board of 
Directors of the New York & Harlem Railroad 
Company, held June 28th, 1898, and referred to 
in Article 277 of the stipulation. 

I read in evidence Schedule 17, page 224, 
being Minutes of a joint meeting of the Com- 
mittees appointed by the two Boards, held on 
the 10th day of August, 1898, and which is also 
referred to in Article 27 of the stipulation. 

I read that part of Schedule 30 on pages 478 
and 479 which consists of the resolutions adopt- 
ed at the meeting of the Board of Directors of 
the Harlem Company, held on November 25th, 
1898, being the whole of the schedule from and 
after the paragraph on page 478 which reads: 
“After some discussion, upon motion, and by 
the affirmative vote of all present, it was Re- 
solved,” &e. 

Mr. Hornblower: We object to the offer in 
evidence of a portion of those minutes unless 
the remainder of the minutes goes in. 

The Referee: I will follow the former ruling. 

Mr. Hornblower: It is a Jittle closer ques- 
tion here I think. 

The Referee: What is the meeting? 

Mr. Hornblower: That is the meeting at 
which the stockholders’ action on the proposed 
second supplemental contract was brought to 
the attention of the Board. 

Mr. Milburn: I do not mind their putting it 
all in; but I do not want to be bound by the 
statements in the part that I do not offer. 

Mr. Hornblower: We submit that the whole 
matter was before the Board and what was 
stated to the Board and what was in the minds 
of the Board is very essential to their action. 

The Referee: I will allow it to go in. 

Mr. Hornblower: This is at a meeting at 
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which Mr. Cornelius Vanderbilt was present, 
and it appears that his holdings then were 
39,000 shares of Harlem stock et 15, 000 
shares of Central stock. 

Mr. Milburn: We offer in part the proceed- 
ings of that meeting; that does not preclude 
you from offering the balance. 

Mr. Hornblower: We offer the balance now, 
in connection with it. 

Mr. Milburn: When your time comes. All 
I wish to read now are the resolutions adopted 
at that meeting. 

The Referee: I understand that Mr. Horn- 
blower objects to that. 

Mr. Hornblower: I object to the offer of 
part of it unless the whole goes in, 

The Referee: As I understand, you claim 
that the directors were not justified by the ac- 
tion of the stockholders’ meeting in authoriz- 
ing this second supplementary contract. 

Mr. Milburn: Yes, sir. 

The Referee: How does it prejudice you, in 
making that claim, to admit the whole min- 
utes? 

Mr. Anderson: It had already taken place. 

Mr. Milburn: As I say, when the proceed- 
ings of the stockholders’ meetings are offered 
in evidence, I wish to raise certain objections 
to them. I myself do not think that the mere 
statement in the minutes here of what the Pres- 
ident stated constitutes proof, as given by us, 
of the stockholders’ meeting. Perhaps I am . 
over-cautious in not putting the whole state- 
ment in. 

Mr. Hornblower: As I understand the po- 
sition of the other side; they attack the mo- 
tives of these directors; they claim the agree- 
ment of December 1, 1898, was part and parcel 
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of a conspiracy by certain parties who were in- 
terested in these bonds to cheat all the rest of 
the world. Now we have a meeting at which 
it appears that Cornelius Vanderbilt, who has 
been very carefully kept out of this case by our 
friends on the other side, was present, voting, 
participating in the meeting, ratifying every- 
thing that had been done down to that date. 
It appears by a statement in the minutes that 
he held 39,000 shares of Harlem stock. 

Mr. Milburn: We admit that. We have no 
desire to exclude that. 

Mr. Hornblower: Then we go on to show that 
Mr. Cornelius Vanderbilt himself— 

Mr. Milburn: Mr. Hornblower, if the Court 
thinks the whole thing ought to go in it goes 
in. 

The Referee: Assuming that the stockhold- 
ers had no authority, one way or the other, to 
act on the question, that it was a question that 
belonged solely to the determination of the 
Board of Directors, the claim is that the Board 
of Directors fraudulently authorized the execu- 
tion of this second supplementary contract, 
whatever the other aspect is. Why, then did they 
refer it to a stockholders’ meeting, which was 
not essential to give validity to the action? In 
other words, if they started on a scheme of 
fraud, why should they submit to a stockhold- 
ers’ meeting, a large majority of the stock not 
being owned by the directors, to determine that 
question? It has a double sort of aspect, that 
has, of course. If it was a fraudulent conspiracy 
it might be said that it would hazard the result 
if they should submit to a stockholders’ meet- 
ing, three-fourths of the represented stock not 
being owned by the directors. Why should 
they submit the question to that arbitrament? 

Mr. Milburn: I do not think we have to go 
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to the length of fraud or fraudulent conspir- 
acy, when we have the element of these gentle- 
men sitting in the same room, or practically 
in the same room voting for both companies, 
where Mr. W. K. Vanderbilt presided at the 
meeting and they passed resolutions, and then 
sitting on the other side of the table and pro- 
testing against those resolutions. I do not 
think, with this situation of the governing 
body, that we have to go to the length of fraud. 
And then will come up, now that the question 
has been broached—was this matter presented 
to the stockholders—whether they were acting 
as a governing body or merely as a sort of rati- 
fying body—was it presented to them in such 
a way that they were advised of their real in. 
terest? There are various questions. I get a 
proxy from Mr. Vanderbilt asking me to vote 
on stock of the New York Central Railroad— 

Mr. Hornblower: Has anyone ever repudi- 
ated any proxy that he gave, or claimed to have 
been defrauded? You are objecting to proxies 
when the person giving the proxies has never 
made any complaint? 

Mr. Milburn: I am not saying a fraudulent 
conspiracy. I think it was unfair to the stock- 
holders. If you have got a lot of them to ratify 
the agreement, we are not speaking for them; 
but we did not. If you seek to bind us by a 
majority vote of the stockholders against our 
protest, and the stockholders had power to bind 
us, then we should argue very strenuously that 
it would depend a great deal on how the mat- 
ter went to the stockholders. 

Mr. Hornblower: How would it, if they all 
acquiesced, and took their dividends under the 
stockholders’ agreement? And if to this day 
every man, woman and child and corporation 
that gave his, her or its proxy stood by and 
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acquiesced—what possible difference does 
it make whether these other people were mis- 
led? If they were misled, they did not 
vote, or they voted against it. Two- 
thirds of the stockholders tendered their vote 
by proxy. They might have a right to come 
forward and bring suit in equity to set aside 
the agreement, and to say, “We did not know 
that Mr. Vanderbilt was going to vote or give 
his proxy to yote to confirm this agreement; 
we did not know what was behind the agree- 
ment.” But it does not lie in the mouth of 
the dissenting stockholders to complain. 

The Referee: That is one of the matters that 
belong to the final determination of the case. 
Your suggestion to introduce the whole, if at 
all, of the minutes of the directors’ meeting, I 
have ruled on, that I think they should go in 
as a whole. 

Mr. Milburn: Under your ruling then, the 
whole goes in? 

The Referee: Yes. 

Mr, Milburn: In connection with those min- 
utes, whicn are Schedule 30, I read in evidence 
the paragraph of the 27th article of the stipula- 
tion which is on page 19 and which gives the 
directors who were present at that meeting, 
those who were directors in the Central Com- 
pany, and their shares in the Harlem and the 
Central Companies, commencing with the 
words: “At said meeting of the Harlem Di- 
rectors on November 25, 1898,” and ending 
with the name “S. D. Babcock.” 

Mr. Stetson: That completes your putting 
in of page 19? The rest of it has been in before? 

Mr. Milburn: Yes. We want it understood, 
and if there is any doubt about it, we will have 
it entered in the minutes now, that the com- 
plaint and answers in the New York Central 
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Company’s suit against the Harlem Company 


and the complaint and answers in the Hitch- 


cock suit— 

Mr. Hornblower: Please make your offers 
separately ; we have no objection to one and we 
have to the other. 


Mr. Milburn: The pleadings, the complaint 


and answers of the actions brought by the New 
York Central Company against the Harlem 
Railroad Company, being Exhibit A and Ex- 
hibit B, referred to in the 18th article of the 
stipulation, are offered in evidence. 

Mr. Hornblower: As part of the res gestae 
and history of the case? 

Mr. Milburn: I read them as showing what 
pleadings the parties filed in the action. 

I also read in evidence the complaint and 
answers in the suit brought by Thomas Hitch- 
cock, referred to in the 28th article of the stip- 
ulation. 

Mr. Hornblower: We object to that as im- 
material and incompetent. The fact of the 
pendency of the Hitchcock suit may or may not 
be material, but what Hitchcock said— 

The Referee: None of the facts in any of the 
pleadings are admitted, I presume. 

Mr. Milburn: Only that Mr. Hitchcock said 
so and so at that time. 

The Referee: Of course, if you could wholly 
- disconnect the Harlem Company from any re- 
lation to Hitchcock’s suit or its settlement, ap- 
parently it would have no very material bear: 
ing, but as the case stands I think I will ad- 
mit it. 

Exception taken by Mr. Hornblower. 

Mr. Milburn: I read in evidence all of Sched, 
ule 7 on page 116 to 128, inclusive, referred to 
in article 16 of the stipulation. 
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It is stipulated at the request of Mr. Milburn 
that Cornelius Vanderbilt, William K. Vander- 
bilt and F. W. Vanderbilt were brothers; that 
Mr. H. McK. Twombly was a brother-in-law, 
and that Mr. William D. Sloane was another 
brother-in-law. | 

Referring now to page 32 it is ad- 
mitted at the request of Mr. Stetson that 
William K. Vanderbilt, Cornelius Vanderbilt 
and Frederick W. Vanderbilt were the brothers 
also of George W. Vanderbilt, and that all were 
the sons of Mrs. Maria L. Vanderbilt, and that 
they were the executors, holding the 4,460 
shares of Harlem stock referred to on that 
page. 

It was further admitted that on April 4, 
1900, the Harlem stock was selling in the mar- 
ket at the rate of 340% of the par value thereof. 


At 3:40 P. M., adjourned to Wednesday, De- 
cember 2, 1903, at 10:30 o’clock A. M. 


Last Exhibit, Plaintiffs’ 6. 
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SUPREME COURT. 


THE CONTINENTAL INSURANCE 
CoMPANY and others, 
Plaintiffs, 


against 


THe New York & HARLEM RAIL- 
ROAD COMPANY and THE NEw 
YorK CENTRAL & HUDSON 
River RAILROAD COMPANY, 

Defendants. 


Before 
Hon. CHARLES ANDREWS, 
_ Referee. 


New York, December 2, 9, 22, 23, 29, 1903. 
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SUPREME COURT. I 


THE CONTINENTAL INSURANCE 
: CoMPANY and others, 
Plaintiffs, 


against 


THE NEw York & HARLEM RAIL- 
ROAD COMPANY and THE NEW 
YorK CENTRAL & HUDSON | 
River RAILROAD COMPANY, 

Defendants. 


New York, December 2, 1903. 


Adjourned to December 9, 1903, at 10.30 
A. M. a 


New York, December 9, 1903. 


Adjourned to December 22, 1903, at 10.30 
A. M. 


New York, Tuesday, December 22, 1903. 
2 o’clock P. M. 
4 
| Present: 
The REFEREE, 
Mr. TRULL, 
Mr. MILBURN, 
Mr. STETSON, 
Mr. ANDERSON, 
Mr. HORNBLOWER, 
Mr. Loomis, 
Mr. SwWEEZy, 


80 Warren J. Crane. 


WARREN J. CRANE, recalled for plaintiff, tes- 
tified as follows: 


By Mra trails 


Q. Have you the lease of the Harlem Railroad 
Company to the Metropolitan Street Railway Com- 
pany, of its leased lines, and will you produce it? 
A. I have (producing it). 


Mr. Trull: I offer the lease in evidence, Mr. 
Stetson, I have a printed copy which I will 
substitute for it. 

Mr. Stetson: As far as I am concerned that 
is satisfactory. 


Paper marked Exhibit 7. 


Q. Have you with you the balance sheet of the 
Harlem Company of December, 1896, March, 1897, 
and, the year 1897, June 380th, 1898, and the year 
1898, and for the years 1899 and 1900? A. Yes, sir. 

Q. Will you please produce them? A. (Witness 
produces papers). 


Mr. Trull: I offer these various balance 
sheets in evidence. 

Mr. Hornblower: I object to them as imma- 
terial. 

Objection overruled. Exception taken. 


The papers were marked Exhibits 8 to 14 in- 
clusive, and are as follows: 


Exhibits 8 and 9. 
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EXHIBIT 8. 


NEW YORK & HARLEM RAILROAD CoO. 
GENERAL BALANCE SHEET. 
December 31st, 1900. 


ASSETS. 


LIABILITIES. 
Cost of Road and Capital Stock, 
Equipment, 22,198,226.16 Common, 8,656,059.00 
Stocks and Bonds Capital Stock, 
of other Com- Preferred, 1,343,950.00 
panies, 192,881.25 Funded Debt, 12,000,009.00 
' Supplies conveyed Dividends and 
to Lessee Com- Interest unpaid, 2,271.51 
panies to be ac- Due for Wages, 523.75 
counted for at Due for Supplies 10,988.06 
termination of Due Companies 
Leases 56,696.36 and Individu- 
Due by Companies als (on open ac- 
and Individu- counts) 4,625.00 
als (on open Profit & Loss 
accounts other Surplus, 557,687.54 
than Traffic) 33,970.21 
Cash on hand, , 94,321.88 
$22,576,095.86 $22,576,095.86 
EXHIBIT 9. 


NEW YORK & HARLEM RAILROAD CO. 
GENERAL BALANCH SHEET. 
December 30th, 1899. 


ASSETS. 
Cost of Road and 
Equipment, 
Stocks and Bonds 
of other Com- 
panies, 
Supplies conveyed 
to Lessee Com- 
panies, to be 
accounted for 
at termination 
of Leases 
Accrued Interest, 
Due by Companies 
and Individuals 
(on open ac- 
counts other 
than Traffic) 
Cash on hand, 


$22,185,726.16 


314,550.00 


56,696.38 
2,275.00 


34,706.29 
2,118.55 


$22,596,072.36 


LIABILITIES. 
Capital Stock, 

Common, $8,656,050.00 
Capital Stock, 

Preferred, 1,343,950.00 
Funded Debt, 12,000,000.00 
Dividends and 

Interest unpaid, 2,212.51 
Due for Wages, 523.75 
Due Companies and 

Individuals (on 

open accounts) 4,625.00 
Due for supplies, 11,956.32 
Profit &  Loss- 

Surplus, 576,754.78 


$22,596,072.36 
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EXHIBIT 10. 


NEW YORK & HARLEM RAILROAD CO. 
GENERAL BALANGH SHEET. 
December 31st, 1898. 


ASSETS. 
Cost of Road and 
Equipment, 
Stocks and Bonds 
of other Com- 
panies, 
Supplies conveyed 
to Lessee Coni- 
panies to be 
accounted for 


$23,534,186.40 


1,252,800.00 


at termination 
of Leases 56,696.36 

Due by Companies 

and Individuals 

(on open Accts. 

other than Traf- 
fic), 231,812.99 
Cash on hand, 26,019.16 
$25,101,514.91 


LIABILITIES. 
Capital Stock, 
Common, 8,656,050.00 
Capital Stock, 
Preferred, 1,343,950.60 
Funded Debt, 12,000,000.00 
Dividends and In- 


terest unpaid, 
Due for Wages 
and Supplies 
Due Companies 

and Individuals 

(on open ac- 


2,204.51 


17,747.99 


counts), 4,625.00 
Profit and Loss, 
(Surplus), 3,076,937.50 


$25,101,514.91 


EXHIBIT 11. 


NEW YORK & HARLEM RAILROAD CoO. 
GENERAL BALANCE SHEET. 
June 30th, 1898. 


ASSETS. 

Cost of Road and 
Equipment, $23,534,186.40 

Stocks and Bonds 
of other -Com- 
panies, 

Supplies conveyed 
to Lessee Com- 
panies to be ac- 
counted for at 
termination of 
Leases, 

Due by Companies 
and Individuals 
(on open Ac- 
counts other 
than Traffic), 


1,252.800.00 


56,696.36 


132,389.79 


Cash on hand, 45,920.56 
Bond & Mtg. on 
Real Estate, 80,000.00 


—_—_—_—_——— 


$25,101,993.11 


——— 


LIABILITIES. 
Capital Stock, 

Common, $8,646,050.00 
Capital Stock, 

Preferred, . 1,353,950.00 
Funded Debt, 12,000,000.00 
Dividends and 

Interest unpaid, 2,214.51 
Due for Wages 

and Supphes, 18,775.41 
Due Companies 


and Individuals 
(on open ac- 


counts ), 4,625.00 
Profit and Loss, 
(Surplus) 3,076,378.19 


$25,101,993.11 


Exhibits 12 and 13. 


HXHIBIT 12. 
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NEW YORK & HARLEM RAILROAD CoO. 
GENERAL BALANCE SHEET. 


December 31st, 1897. 


ASSETS. LIABILITIES. 
~ Cost of Road and Capital Stock, 
Equipment, $23,534,186.40 Common, $8,646,050.00 
Stocks and Bonds Capital Stock, 
of other Com- Preferred, 1,353,950.00 
panies, 4,800.00 Funded Debt, 12,000,000.00 
Supplies conveyed Dividends and In- 


to Lessee Com- 
panies to be ac- 


terest unpaid, 
Due for Wages 


counted for at and Supplies, 
termination of Due Companies 
Leases, 56,696.36 and Individuals 
Due by Companies (on open ac- 
and Individuals counts), 
(on open Ac- Profit and Loss, 
counts other (Surplus), 
than Traffic), 1,330,000.00 
Cash on hand, 166,271.98 
_ $25,091,954.74 


EXHIBIT 13. 


2,127.01 
21,122.85 


112,193.54 


2,956,511.34 


$25,091,954.74 


NEW YORK & HARLEM RAILROAD CoO, 
GENERAL BALANCD SHEET. 


ASSETS, 


Cost of Road and 
Equipment, 


Stocks and Bonds 


of other Com- 
panies, 

Supplies conveyed 
to Lessee Com- 
panies to be ac- 
counted for at 
termination of 
Leases, 

Due by Companies 
and Individuals 
(on open <Ac- 
counts other 
than Traffic), 

Cash on hand, 


$25,094,570.51 


March 31st, 1897. 


$25,094,570.51 


LIABILITIES. 
Capital Stock, 
$23,625,339.30 Common, $8,646,050.00 
Capital Stock, 
Preferred, 1,353,950.00 
4,800.00 Funded debt, 12,000,000.00 
Dividends and In- 
terest unpaid, 2,113.51 
Due for Wages 
and Supplies, 23,879.96 
Due Companies 
56,696.36 and Individuals 
(on open ac- 
counts), 4,650.00 
Dividend due 
April 1, 2¢, 200,000.00 
1,200,000.00 Profit and Loss, 
207,734.85 (Surplus) 2,863,927.04 
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EXHIBIT 14. 


NEW YORK & HARLEM RAILROAD CoO. 
GENERAL BALANCER SHEET. 
December 31st, 1896. 


ASSETS. LIABILITIES. 
Cost of Road and Capital Stock, 
Equipment, $23,625,339.30 vommon, $8,646,050.00 
Stocks and Bonds Capital Stock, 
of other Com- Preferred, 1,353,950.60 
panies, 4,800.00 Funded debt,  12,000,000.00 
Supplies conveyed Dividends and In- 
9 to Lessee Com- terest unpaid, 2,113.51 
panies to be ac- Due for Wages 
counted. for at and Supplies, 27,908.42 
termination of Due Companies 
Leases, 56,696.36 and Individuals 
Due by Companies (on open ae- 
and Individuals counts), 4,650.00 
(on open Ac- Profit and Loss, 
counts other Surplus, 2,959,772.23 
than Traffic) 1,285,000.00 
Cash on hand, 22,608.50 
$24,994,444.16 $24,994,444.16 


@. Have you prepared a statement of the re- 
ceipts and disbursements of the Harlem Company 
A. For what period? 

@. For the years 1897, 1898, 1899 and 1900? A. 
I have them right there on the balance sheets. 

(. You have not prepared those statements? A. 
I was not asked for them. 

4 Q. You misunderstood me—probably I’ did not 
make myself clear. A. I have that right here in the 
balance sheets. 

Q. Tell me what the current expenses of the Har- 
lem Company was for the years 1897, 1898 and 
18997 


Mr. Hornblower: Objected to as immaterial 
and irrelevant. 
Objection overruled; exception taken. 
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Q. In each year? A. For the year 1897—I will 
have to figure on this— 


Mr. Hornblower: That includes the street 
railroad system? 

Mr. Trull: There was no street railroad sys- 
tem then. 

The Witness: I will have to do a little figur- 
ing on this, for the December 31 balance sheét 
is only for the six months. 


Q. Will you give me a statement of that—there 
is no need of taking it down, and we will put the 
statement in evidence. A. You mean furnish it 
later? 

Q. Yes. A. That will save time. 

Q. Go on and give it right off? A. I can give it 
to you if you will take the period for the year end- 
ing June 30. 

Q. Give it for the year ending June 30 in each 
year. A. For the year ending June 30, 1896— 

Q. No; 1897; we don’t want 1896. A. For the 
year ending June 30, 1897, $16,107.70—those are 
the expenses. 

Q. Now what were the receipts? A. $408,610.28. 

Q. Now, for the year 1898—ending June 30, 
1898? A. For the year ending June 30, 1898. Ex- 
penses were $4,726.01; receipts were $398,616.62— 
1899? 

Q. 1899? A. For the year ending June 30th, 
1899, the expenses were $4,920.94; the receipts were 
$405,248.59. 

Q. Now, for the year 1900? A. For the year end- 
ing June 30, 1900; the expenses were— 


Mr. Hornblower: The objection is taken on 
each one of these. : 

The Referee: The same objection to each, if 
you desire. 

Mr. Hornblower: And the same exception. 


A. (continued) For the year ending June 30, 1900, 
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the expenses were $6,451.74, and the receipts were 
$399,708.77. 

Q. No part of the receipts included anything paid 
by the Central Company on its lease of the Harlem 
property? A. No, sir. 

Q. What were the receipts derived from? A. 
From the rental of the City line received from the 
Metropolitan Street Railway Company, interest and 
miscellaneous receipts. 

@. And also was there not included in the -re- 
ceipts the $2,500 a year for organization expenses 
from the Metropolitan Street Railway Company? 
A. Yes, sir; we include that in the ledger in the 
rental. 

Q. Now, Mr. Crane, when did the Metropolitan 
Street Railway take possession of the City line? 
A. It took possession July 1st, 1896. 

Q. Will you describe the line of the City lines 
leased to the Metropolitan Company? A. Yes, sir. 
It extends from the Post Office, New York to Mott 
Haven—138th Street. 


By Mr. Milburn: 

Q. In what streets? A. You want a description 
of the road? 

Q. Yes, briefly: A. From the Post Office, New 
York City, through Centre Street to Grand, and 
through Grand to the Bowery; through the Bow- 
ery to 4th Avenue; 4th Avenue to Grand Central 
Station; through 42nd to Vanderbilt Avenue, and 
to Madison Avenue—that is the uptown track, go- 
ing up Vanderbilt Avenue and swinging into 44th 
Street and up Madison. The down cars come down 
Madison and then into 42nd Street Up Madison 
to the Harlem River, across the bridge to 138th 
Street; what the road is just beyond the bridge I 
don’t know. There is a branch from 32nd and 4th 
Avenue to Bast 34th Street Ferry, and a branch 
from 86th Street and Madison avenue to the 92nd 
Street Ferry. . 
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By Mr. Stetson: 

Q. And with a track through Broome Street? 
A. Yes, sir, that is so—just one block there—tracks 
through Broome Street one block. 


By Mr. Trull: 

Q. Now, when did the Metropolitan go into pos- 
session under that lease? A. July 1st, 1896. 

Q. And subsequent to that date what, if any, 
business was transacted by the Harlem Railroad 
Company? A. Collected its rentals, paying neces- 
sary expenses. 

Q. Are the offices of the Central and the Harlem 
in the same building? A. Yes, sir. 

Q. Do they have a common directors’ room? A. 
Yes, sir. 

Q. For meetings? A. Yes, sir. 


CROSS-EXAMINATION by Mr. Hornblower: 

Q. Were the sales of real estate included in those 
receipts? A. No, sir. 

Q. Proceeds of sales? A. No, sir. 

Q. And what are those expenses? A. Taxes on 
real estate, office expenses including SEMIS) and 
printing, officers and clerks. 

Q. Running expenses of the office? A. Officers 
and clerks; I think there ig only one officer—and 
contingencies—that means miscellaneous expenses 
not classified under any other head. 

Q. What does this surplus item represent 
is the meaning of that? A. At what period? 

Q. Well, at any of those periods you have spoken 
of? 


what 


Mr. Loomis: That you described the other 

day when you were on the stand, as a surplus— 

A. It represents the amounts that have been cred- 

ited at the end of the fiscal year to the profit and 
loss account, on our general ledger. 

Q. That is the nominal difference between the 
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capital stock and the indebtedness? A. The indi- 
vidual items from year to year have been the differ- 
ence between our expenses and receipts. 

Q. And does the surplus represent that to any 
extent? <A. Yes, sir. 

Q. Those receipts and disbursements have noth- 
ing to do with the operation of the steam railroad? 
A. Nothing whatever. 


By Mr. Milburn: 

Q. You gave a description of the lines of the 
street railway which will be convenient in the ree- 
ord: Will you describe the line of the steam rail- 
way in just the same way? A. The steam line of 
the Harlem Road—of the Harlem Company—ex- 
tends from the Grand Central Station in New York 
to Chatham Four Corners. 


Mr. Stetson: I think Mr. Milburn that is ac- 
curately described in the lease. Do you want 
to take a chance of a variation? 

Mr. Milburn: I waive the question. 


Q. It is described in the mortgage: “The main 
line of railroad extending from the Grand Central 
Station upon 42nd Street in the City of New York 
to the station at Chatham Four Corners, including 
the station at each terminus, to wit, the Grand Cen- 
tral Station in New York and the station at Chat- 
ham Four Corners; Second, the branch railroad ex- 
tending from the main line at Melrose station to 
Port Morris; Third, the branch railroad extending 
from the main line at Goldens Bridge to Lake Ma- 
hopac.” Is that a correct description? <A. Yes, 
that is just a description of the road. 

@. And where does the New York Central con- 
nect with that line? 

Mr. Stetson: Nowheres. 

Mr. Hornblower: It does not touch it. 

Mr. Milburn: Over what leased line; that is 
what I want to get at. 
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A. Port Morris and Spuyten Duyvil: Spuyten Duy- 
vil and Port Morris is the name of it. 

Q. What is the terminus at this end—Spuyten 
Duyvil or Port Morris—I am not familiar—where 
that leased line— A. I cannot give you a descrip- 
tion of the Spuyten Duyvil and Port Morris. 

Mr. Stetson: That line runs from Port Mor- 
ris on the east to Spuyten Duyvil on the west, 
along the north shore of the Harlem River so- 
called, to Spuyten Duyvil Creek. 

Mr. Hornblower: From near Mott Haven 


Station? 
Mr. Stetson: Just above Mott Haven Sta- 
tion. 


Mr. Milburn: It is New York Central 
proper, and then over this Port Morris and 
Spuyten Duyvil, and at Spuyten Duyvil con- 
nects with the Harlem here? 

Mr. Stetson: The other way. 

Mr. Milburn: From Spuyten Duyvil to Port 
Morris, and at Port Morris connects with the 
Harlem Railroad :—is that correct? 

The Witness: I cannot vouch for the descrip- 
tion, because I don’t know that part of it. 


H. Mck. TWOMBLY, called on behalf of plaint- 
iff, being duly sworn, testified as follows: 


By Mr. Milburn: 

Q. Mr. Twombly, there is in evidence here a let- 
ter from Mr. Stetson to you, dated the 9th of April, 
1897; do you recall that letter? A. No. 

(Counsel shows printed copy in Stipulation 
as to Facts. ) 
The Witness: Yes, sir; that is all right. 


By Mr. Stetson: 


Q. What page is that, Mr. Twombly, please? A. 
That is page 59. 
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By Mr. Milburn: 

Q. You recall the letter? A. Yes. 

Q. Do you recall that previous to that time, un- 
der date of December 9th, 1896, Mr. Stetson had 
written you a letter, or communication, in regard to 
the same subject matters? A. I remember he had; 
I don’t know whether that is the particular letter, 
because I have not studied this case. (Counsel shows 
letter to witness.) Yes, sir, that is the letter. 

Q. To what Harlem directors did you communi- 
cate that letter of December 9th, or communication 
of December 9th, 1896? A. I don’t recollect. 

Q. Do you recollect the fact that you did com- 
municate it to some of them? A. I imagine I talked 
with a good many of them, but I don’t remember 
whom. I did not submit it to anybody—that is to 
say in any official capacity, because I had no right 
to. 

Q. I was simply asking the question if you can 
recall any one of the directors to whose attention 
you called it? A. No, I don’t recollect calling that 
specific letter to anybody’s attention. 

. I suppose the communication was written to 
you by Mr. Stetson at your request? A. At Mr. 
Stetson’s request? 

Q. At your request? A. Certainly. 

(. In the letter of April 9th it is said that—or 
there is a reference to certain resolutions which had 
been prepared by Mr. Stetson, subsequently to the 
letter of December 9, 1896. Do you recall those 
resolutions? A. No, sir. May I refresh my mem- 
ory? If they are there, they are no doubt so. 
What resolutions do you refer to in this case? 

Q. The letter of December 9th, if you will look at 
that;—No, the other one, April 9th. <A. (witness 
examines letter.) Are these resolutions? I think I 
said I would consider these suggestions when they 
were made to me. 
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Mr. Stetson: What is the question you asked 
him? 

The Witness: Whether I recollected certain 
resolutions. 


By Mr. Stetson. 

Q. Do you or do you not recollect them? A. I 
do not consider they were resolutions. 

Q. Not what you considered. Do you or do you 
not recollect what they were? A. I do not recol- 
lect any resolutions. 


By Mr. Milburn. 

Q. The letter of April 9th reads: “Referring to 
my letter to you under date of December 9th, 1896, 
and to certain resolutions subsequently prepared 
by me concerning the refunding of the consolidated 
mortgage bonds of the New York & Harlem Rail- 
road maturing in 1900.” Now, do you recall the reso- 
lutions to which Mr. Stetson refers in that letter? 
A. I probably would recall them if I saw them. 


Mr. Stetson: You mean‘on page 81? 
Mr. Trull: Page 80. 
Mr. Stetson: The resolutions on page &1. 


Q. It is rather formidable, Mr. Twombly; you 
may glance over them; they begin at page 81 at the 
top—these resolutions touching the refunding? A. 
No, sir; I do not. I recall—I don’t know exactly 
how to answer the question. I was not a member 
of either Board, so I would not say that I had not 
seen the resolutions, and I would not like to say 
that I had seen them. 

Q. My attention was drawn to it by the corre- 
spondence between you and Mr. Stetson. <A. Cer- 
tainly. 

Q. And my question is whether, looking at those 
resolutions which I show you, if you identify—— 
A. Recall them? 

Q. Yes; or identify them as resolutions which 
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Mr. Stetson drew and sent to you or handed to you? 
A. I could not identify them of my own knowledge; 
no. 

Mr. Stetson: If you wish, I will concede that 
those are the resolutions referred to in my let- 
ter, if that is what you wish. 

Mr. Milburn: That is all I wish. Then it is 
admitted that the resolutions adopted at the 
meeting of the Harlem directors on April 14, 
1897, beginning on Page 81 of the printed stip- 
ulation of facts—— 

Mr. Hornblower: For the purpose of future 
reference—all these things will probably be 
reprinted at some other time, if any party has 
occasion to appeal from the judgment. I sug- 
gest that it better be referred to more specifi- 
cally than by pages. 

Mr. Milburn: I think the date of the meet- 
ing; it is the only meeting we refer to in this 
connection. 


Admission as above stated by Mr. Milburn 
read as follows: “It is admitted that the res- 
olutions adopted at the meeting of the Harlem 
directors on April 14, 1897, beginning on Page 
81 of the printed stipulation of facts’”— 

Mr. Milburn (continuing)—‘“are the same 
resolutions referred to in Mr. Stetson’s letter 
to Mr. Twombly of April 9th, 1897, in evi- 
dence.” . 

Mr. Stetson: I would say “substantially.” 
IT don’t know of any change; I don’t know that 
there was any change whatever. 

Mr. Milburn: “Are substantially the same.” 


By Mr. Milburn: 

Q. Mr. Twombly, in referring again to Mr. Stet- 
son’s letter of April 9, 1897, I notice that he says 
that in case a compromise is to be adopted the reso- 
lutions which he had prepared and submitted 
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should be modified, for, as they stood they commit- 
ted the Harlem directors to a thory inconsistent 
with a compromise. Do you recall whether any 
such modification was made in the resolutions? A. 
I was not a member of the Harlem board; no, I do 
not recall. 

Q. How came it then, Mr. Twombly, that the 
opinion of Mr. Stetson of December 9, 1896, was 
given to you, and the resolutions which he prepared 
and which were subsequently adopted os the Har- 
lem board, were given to you? 

Mr. Hornblower: Does it RN that the 
resolutions were given to him? 

Mr. Milburn: Those that he is referring to 
in his letter—to the resolutions which he had 
prepared. 

Mr. Hornblower: How came it? 

Mr. Milburn: Yes, my question is to elicit— 


The Witness: I will try to answer that to your 
satisfaction if Ican. Mr. Stetson was my personal 
counsel, and on all subjects for many years when- 
ever I wanted to inform myself upon a matter I 
used to consult with Mr. Stetson. I heard a great 
deal about this controversy between the Harlem 
Railroad and the New York Central; I was very 
much interested in the management of those rail- 
roads, and I wanted to inform myself as to the po- 
sition from Mr. Stetson’s idea, as my personal 
counsel, so that if I was brought into any conversa- 
tion about it or made any suggestion about it, I 
should be as well informed upon it as I could. It 
was a personal matter on my own account, without 
any instruction or desire of anybody but myself to 
find out. That is the reason I went to Mr. Stetson. 

Q. And it was purely a personal matter between 
you and Mr. Stetson that he was suggesting that in 
the event of a policy of a compromise being adopt- 
ed, the resolutions should be modified? A. All my 
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conversation with Mr, Stetson on that subject was 
simply for my own personal information. 

Q. Because of your interest in both roads? A. 
No. 

Q. Your interest in the management of both 
toads? <A. I will tell you the reason. 

Q. I would like—— A. I cannot answer your 
question that way, because that is not exactly so. 

Q. Then we will leave my question unanswer- 
ed. Did you know that the resolutions about which 
Mr. Stetson was communicating with you, were 
submitted to the Harlem board? A. No, I don’t 
think I did. 

Q. They were adopted by the Harlem board? A. 
I don’t recollect having been informed. I may haye 
been. I was up at the depot a great deal, and heard 
a great deal of conversation that was going on 
about that subject; but I don’t recollect any partic- 
ular notification that was given to me of what was 
done on any particular occasion. 

Q. What I meant was whether you were con- 
versant? A. I probably was. 

Q. With what was going on? A. I probably 
was, but I don’t recollect of any essential thing— 
that I knew that particular thing. 

Q. You were fairly familiar with what was go- 
ing on, both in connection with the Harlem and 
Central affairs, weren’t you? A. I believe so. 

Q. To settle the question which was raised, do 
you recall whether those resolutions mentioned in 
Mr. Stetson’s letter were delivered to you or not? 
A. No, sir. 

Q. You cannot say either way? A. No, sir, I 
have no recollection of it, because it was not ma- 
terial to me at that time. 

Q. Not the reasoning about it, but you don’t 
recollect whether they were, and you could not say 
that they were not? A. No, sir, I could not say 
either way. 
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Q. Did you discuss Mr. Stetson’s communication 
to you, or opinion to you, with Mr. Vanderbilt? A. 
. Probably. 

Q. Mr. Cornelius Vanderbilt—Mr. Wm. K. Van- 
derbilt? A. Probably Mr. William K.; probably 
not Mr. Cornelius. _ 

Q. You say—I don’t wish to press you further 
than— A. I want to tell you everything I know. 

Q. —further than you can go. A. I cannot tell 
you things I don’t know. 

Q. You say “probably.” Have you any doubt 
about it in your mind, Mr. Twombly? A. No, cer- 
tainly not; but if you ask me directly the question 
whether I recollect the conversation, I will have to 
tell you no. 

Q. I was not asking that. A. Without doubt; 
I will put it as strongly as I can without giving a 
definite answer. 


By Mr. Hornblower: ° 
Q. Without doubt what? <A. I discussed it with 
Mr. William K. 


By Mr. Stetson: 
Q. And probably not with Mr. Cornelius. A. 
Yes. 


By Mr. Milburn: 

Q. Could you name anyone else that you prob- 
ably discussed Mr. Stetson’s first communication 
and his second communication with? A. I could not, 
but I can name a great many that I probably dis- 
cussed the subject with. 

Q. But I was now confining myself to Mr. Stet- 
son’s communication to you of December, 1896. I 
suppose, Mr. Twombly, that Mr. Stetson’s opinion 
of December, in your discussions, was calculated 
to have a good deal of influence with you as to your 
attitude in the matter? 


Mr. Hornblower: Objected to as incompe- 
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tent and immaterial. Mr. Twombly was not a 
director of the Harlem Railroad. 

Objection sustained. 

Mr. Milburn: If the counsel presses the ob- 
jection, I do not care for it. 


Q. You were elected a director of the New York 
Central very near to this time? A. April, 1897. 

Q. And this was April, 1897? A. Yes. 

Q. I think, Mr. Twombly, you offered the reso- 
lutions in the meeting of the Central board on May 
18th, touching this subject? A. These resolutions? 
I will take it for granted if the Counsel say so. 

Q. The resolutions of the Central road? A. I am 
talking about the Central. Yes, sir; I offered them. 

Mr. Hornblower: You refer to the resolu- 
tions instructing counsel for the Central to 
bring suit? 

Mr. Milburn: I made it more general; I said 
touching this subject. 

Q. Put it in the form you offered the resolutions 
—preamble and resolutions that purport to have 
been offered by you at that meeting? A. Oh, yes, 
certainly. 

Q. And do you know who prepared those? A. 
No, sir. 


CROSS-EXAMINATION by Mr. Hornblower: 

Q. Mr. Twombly, you married a daughter of 
William H. Vanderbilt? A. I did. 

Q. What year? A. 1878. 

Q. And she is a sister of the late Cornelius Van- 
derbilt and of Wm. K. Vanderbilt? A. Yes. 

Q. And of Frederick Vanderbilt? A. Yes. 

Q. And as a member of the Vanderbilt family, 
did you keep in touch, more or less, with your 
brothers-in-law on what were known as the Van- 
derbilt interests? <A. I did. 

Q. And were the Vanderbilt brothers in the habit 


H. McK. Twombly. 97 


of conferring with each other about their affairs? 
A. Yes, sir. 

Q. As well as with you? A. As well as with 
me. 

Q. And were their relations close and intimate? 
A. Most surely. 

Q. Now, you have been asked with regard to 
‘what led to these letters of Mr. Stetson’s being writ- 
ten to you, and you have stated that you understood 
that there was a controversy between the Central 
people and the Harlem people. What did you un- 
derstand that controversy to be? 

Mr. Milburn: I don’t think that is a fair 

question, your Honor. 

Mr. Hornblower: You brought it out. 

Mr. Milburn: I really did not, but even if 

you take the witness’s answer 

Mr. Hornblower: I won’t press it, if you ob- 
ject to it. 

Q. You understood that there was a controversy 
with regard to this re-funding matter, didn’t you? 
A. I understood that there was a very decided dif- 
ference of opinion. 

Q. Between whom was that difference of opin- 
ion? <A. It was between certain people interested 
in the Harlem company and certain people inter- 
-ested in the New York Central. 

Q. And did you understand that there had been 

-a difference of opinion between eminent counsel on 
that subject? A. Most surely. 

Q. Did you understand that counsel for the New 
York Central and Hudson River Railroad had given 
any advice on the subject? A. Most surely. 

Mr. Milburn: Just a moment, Mr. Twombly. 
I don’t think that anything that I asked justi- 
fies these questions that Mr. Hornblower is 
putting, both as to their form and their sub- 
stance. I asked Mr. Twombly how he came to 
get those opinions from Mr. Stetson; that was 
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all, and he answered. Now, I do not think 
these questions are proper, from anything that 
I have asked. 

Mr. Hornblower: I will take the Referee’s 
ruling on it. 

The Referee: I don’t think it is material. 

Mr. Hornblower: I won’t take an exception 
to that. 

Q. Now, you have stated that you were much 
interested in the management of the companies? A. 
I was very desirous that the Vanderbilts, who were 
largely responsible for the operation of both com- 
panies, should not make any settlement in this case 
by which they should be criticized by the stock- 
holders of either company. That was my reason for 
my interest in the case. 

Q. Now you were elected a director of the Cen- 
tral company in April, 1897? A. Yes, sir. 

Q. When were you first elected a director in 
the Harlem company? A. I think it was in 1899— 
somewhere along there—September, 1899. 

Q. And at the time of the meeting of the New 
York Central & Hudson River Railroad Board of 
Directors on May 18, 1897, you were a director 
in the New York Central & Hudson River Rail- 
road Company, but were not a director in the Har- 
lem Railroad? A. Yes, sir. 

Q. I call your attention to the first portion of 
those resolutions which you introduced—I call 
your attention particularly to the recitals in those 
resolutions introduced on the 18th of May, 1897, 
at the meeting of the directors of the New York 
Central & Hudson River Railroad ;—I call your at- 
tention particularly to the recitals of those resolu- 
tions reciting the fact that certain bonds of the 
New York & Harlem Railroad were about to ma- 
ture, and that the Central Company had under the 
provisions of the lease certain “rights, and that the 
Central Company proposed to pay the bonds at their 
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maturity and save the Harlem Company harmless 
therefrom; and also reciting that certain resolu- 
tions of the Harlem Company had been adopted 
with regard to the same subject matter, setting forth 
the claim of the Harlem Company to the effect that 
they were entitled to pay off the bonds themselves 
by the issue of new bonds for the amount thereof, 
secured by a mortgage at 314 per cent. and thence- 
forth during the continuance of the said contract, 
being 377 years, to require this company to pay to 
the said Harlem Company 7 per cent. per annum on 
the amount of said consolidated morigage bonds so 
paid by said Harlem Company, thereby virtually 
increasing the amount to be paid by this company 
during that time to the said Harlem Company for 
the use of the road leased by said contract in the 
sum of $420,000 per annum over and above the rent 
originally stipulated therein; and whereas this com- 
pany is advised that such claim of the said Har- 
lem Company is not justified by the terms of said 
contract and is in the highest degree unjust.” Were 
you informed before you introduced those resolu- 
tions that the New York Central & Hudson River 
Railroad Company had been so advised? A. Most 
surely. 

Q. By whom? A. By whom was I informed? 

Q. By whom had they been advised? A. By their 
general counsel. 

Q. Who was their general counsel at the time? 

Mr. Milburn: I object to this. 

The Referee: Isn’t this all embodied in the 
statement of facts? 

Mr. Hornblower: Not at all. They have de- 
liberately suppressed that part of the state- 
ment of facts which refers to this whole sub- 
ject matter. 

Mr. Milburn: This is in evidence that you 
are reading from. 


Mr. Hornblower: Not at all. They have re- 
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| fused to put in evidence the opinion which is 
_ the fundamental opinion in this case. 
Mr. Milburn: Mr. Phelps’ and Mr. Green’s 
opinions are not in evidence. 
Mr. Hornblower: They are not in evidence. 
Mr. Milburn: I did not suppose there was 
any obligation on me to put their case in. 
Mr. Hornblower; Not at all; there is no ob- 
ligation; you are strictly within your rights; 
9 but I have the right on cross-examining your 
witness to get out the facts that are materia] 
in the questions you asked. 

The Referee: He has already said they had 
been advised by counsel that the claim of the 
Harlem Company was inadmissable, I think. 

Mr. Hornblower: Now I am asking him 
what counsel he had been informed had given 
such advice, and he said Mr. Loomis. 

The Referee: I think I will admit it. 


By Mr. Hornblower: 

Q. Who was their general counsel at that time? 
A. General counsel New York Central Railroad, 
Mr. Loomis. 

Q. Now, in that connection, did you also under- 
stand that other counsel had given an opinion to 
the New York Central & Hudson River Railroad 
Company? A. Most surely. 

4 Q. Who were they? 
Objected to by Mr. Milburn. 
Objection overruled. Exception. 

A. There was Mr. Phelps. 

Q. Edward J. Phelps? A. Yes, and Judge Green. 

Q. Ashbel Green? <A. I think his name was 
Ashbel. 

Mr. Hornblower: Now, in that connection 
I offer in evidence the portion of Article 17 
beginning with the words “The opinion of Ed- 
ward J. Phelps,” &c., down to the end of the 
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paragraph ending “General counsel of the Cen- 
tral Company.” 

Mr. Milburn: I thought the question had 
been passed upon that they should reserve their 
case in the introduction of testimony until 
they came to it. 

The Referee:The order of proof is not very 
important, probably, in this case. I think it 
is very clear that the opinions at some time 
are competent evidence to show under what 
advice the Central Company acted in respect 
to this matter. 

Mr. Hornblower: I suppose, further than 
that, as a matter of strict right, the object of 
putting these questions to Mr. Twombly is to 
make it appear that he was acting directly in 
the teeth of an opinion which he had gotten 
from Mr. Stetson, and that he was therefore 
not acting in good faith. Now I propose to 
show he was acting in the highest good faith, 
under the advice of one of the most eminent 
counsel in the United States, Mr. Edward J. 
Phelps. 

The Referee: I think it is perfectly com- 
petent evidence, and the order of proof I don’t 
think is material. I will therefore admit it. 

Mr. Hornblower: In that connection I offer 
in evidence Schedule 2 therein referred to, be- 
ing an opinion signed by Edward J. Phelps, 
Ashbel Green and Frank Loomis, delivered to 
the Central Company May 17, 1897, addressed 
to Hon. Chauncey M. Depew, President New 
York Central & Hudson River Railroad Com- 
pany. 

The Referee: It is hardly necessary to read 
the letter, I suppose. I have read it. I know 
precisely what it is; counsel do, I suppose. 


By Mr. Hornblower: 
Q. It is charged in the complaint in this case, 
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Mr. Twombly, that the directors of the New York 
Central & Hudson River Railroad Company acted 
in bad faith in the passage of this resolution and in 
the institution of the suit which was subsequently 
commenced in acccordance with the resolution, 
against the New York & Harlem Railroad Com- 
pany: So far as you were concerned, did you act 
in bad faith in that matter? 
Mr. Milburn: I object to that, your Honor. 
The Referee: I think it is competent to show 
he acted in good faith in introducing the reso- 
lutions, notwithstanding the advice he obtain- 
ed from Mr. Stetson previously and through 
the letters addressed to him. 
Mr. Milburn: I object to that testimony as 
not only immaterial but as improper. 
Objection overruled. Exception. 
A. Most surely not. 


By the Referee: 
Q. You introduced them in good faith? A. Cer- 
tainly, in good faith. 


By Mr. Hornblower: 

Q. Did you have any ulterior purpose in intro- 
ducing this resolution? 

Objected to. Objection sustained. Excep- 
tion by defendants. 

Q. Did you have any purpose in introducing 
these resolutions other than appears upon the face 
cf the resolutions themselves? 

Mr. Milburn: I object to that. The rule 
goes to the extent of permitting the witness to 
deny the imputation of wrong doing. Now, he 
is confined to that. 

The Referee: I think you have the substance 
of the evidence that he is competent to give in 
saying that he acted in good faith. It is open 
to argument, of course, that whatever Mr. 
Stetson may have advised, he, nevertheless, 
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upon subsequent consideration, in view of the 
other opinions, acted as he did in offering these 
resolutions. 

Q. Was there anything said by any one of the 
directors at that meeting or at any other time which 
conveyed to you the information or led you to sup- 
pose that any director of the New York Central & 
Hudson River Railroad Company was not acting 
in good faith in the matter of those resolutions? 

Mr. Milburn: I object to that. | 
The Referee: I don’t think that is com- 
petent. 

Q. Now, you subsequently acted as a director of 
the New York Central & Hudson River Railroad 
Company, as a member of the Committee which 
agreed to the compromise agreement: Did you in 
that matter—in your action in that matter, as a 
cirector of the New York Central & Hudson River 

tailroad Company, act.in good faith? 
Mr. Milburn: I object to that. What mat- 

_ ter was this? The compromise? 

The Referee: The action of the joint com- 
mittee. 
Mr. Milburn: I withdraw t!e objection. 
A. I most surely did. 


By Mr. Hornblower: 

Q. Did you have any interest in the syndicate 
agreement for the sale of the New York & Harlem 
Railroad Company bonds? A. No, sir, none what- 
ever. 

Q. Or of the Central bonds? A. None whatever. 

Q. Did you, in voting for any of the resolutions 
which were introduced into or adopted by the Board 
of Directors of the New York Central & Hudson 
River Railroad Company, or after you became a 
member of the Board of Directors of the Harlem 
Company, introduced into or adopted by the Board 
of Directors of the Harlem Company, have any in- 
tent or motive to aid the members of the syndicate 
in any way? A. Most surely not. 
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Q. And that applies also, does it, to your action 
as a member of the committees of either company? 
A. Why, most surely. 

Q. Some testimony has been introduced in this 
case with regard to the price at which those Har- 
lem Railroad refunding bonds were sold by the first 
syndicate to Harvey Fisk & Sons? A. Yes. 

Q. And were subsequently sold by Harvey Fisk 
& Sons to other parties. Did you, prior to the re- 
funding, have anything to do with the negotiations 
which led up to the agreement made with the Mor- 
gan firms? A. Most surely. 

Q. Did you have anything to do with the nego- 
tiations which led up to the arrangements which 
were made with J. P. Morgan & Co. and J. S. Mor- 
gan & Co. for the sale of the Harlem bonds? A. 
Oh, no; I had nothing to do with that. 

Q. What had you to do with the matter, Mr. 
Twombly? <A. Although I was not a member at 
that time when the matter was first discussed, I 
had just been instrumental in selling the Lake 
Shore bonds. 

Q. Three and a half per cent. refunding bonds? 
A. Three and a half per cent. bonds. 

Q. You were then director of the Lake Shore? 
A. Lake Shore. 

q. And had been for several years—since 1891? 
A. Sinee 1891—instrumental in selling to Messrs. 
Speyer & Co. 

Q. When you say “Lake Shore” you mean Lake 
Shore & Michigan Southern Railroad Company? 
A. Yes. 

Q. Which was one of the Vanderbilt properties? 
A. One of the Vanderbilt properties; and I had sold 
those to Speyer & Co., and we were all very much 
satisfied, and a great many people were surprised 
that we could have sold those bonds at that price at 
that time. 
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Q. What price? A. At par, less one per cent. 


The Referee: I don’t understand that there 
is any evidence here as yet that the bonds were 
sold at less than their reasonable value. 

Mr. Hornblower: That is the charge. 

The Referee: The charge is made in the com- 
plaint, but there is no evidence bearing upon 
that. The only evidence, as I understand it, 
is in respect to the premium obtained on the 
sale of bonds to Mr. Fisk, subsequently to the 
arrangement for the issue of the bonds. I don’t 
understand, up to that point, there is any evi- 
dence whatever impeaching the fairness of the 
sale as to price of those bonds, either of the 
Central or Harlem Company or J. P. Morgan 
& Co. I may be mistaken; that is my recol- 
lection; I do not recall any evidence touching 
upon that subject. 

Mr. Hornblower: They claim—as I under- 
stand it—their position will be on argument 
that the fact that those bonds were sold in 
1898 to Fisk & Son at 108 is evidence that there 
was fraud and wrongdoing in the sale of the 
bonds. Now, if the Referee is perfectly clear 
on that point— 

The Referee: I am not clear, perhaps, that 
they may not argue, and unless the explana- 
tion which has accompanied the proof as to the 
sale of the bonds to Fisk & Co. accounts for 
the advance obtained from Fisk & Co. over the 
original price of the bonds to Morgan & Co., I 
don’t know but it would be competent for you 
to show that they were sold at a fair price, ac- 
cording to the market at the time of the ar- 
rangement. 

Mr. Milburn: I think it would be fair, your 
Honor, under the claim that we may make, to 
take the testimony. I don’t know whether we 
shall or not, but I think we may make the 
claim. 
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The Referee: Yes, you may go on. 

Mr. Trull: I would like to have, for my in- 
formation, the last question that was asked the 
witness and the answer to it read. 

Mr. Milburn: I would like to ask, before you 
put the question—I assume the Referee has 
ruled in your cross-examination, as Mr. Twom- 
bly is here, they can go over the whole ground. 

The Referee: That is right substantially. 
Certainly this question I think is competent; 
at some time I think you are entitled to show 
the bonds were sold at a fair price. 


By Mr. Hornblower: 

(. Won’t you state who co-operated with you 
in those negotiations for the sale of the Harlem 
bonds? A. Well, no one co-operated with me. I 
did not say that. What I said was this, that after 
this sale of the Lake Shore bonds, although I was 
not a director of either of the companies at that 
time, I urged upon the management that it would 
be a very advantageous thing if we could refund the 
New York Central and Harlem bonds at a 314 per 
cent. basis, as the Lake Shore had successfully 
done, and I thought if they would only take that 
matter up they could do it now. Now, as far as 
the absolute negotiation was concerned, of course I 
did not make it; I only urged the proposition as 
strongly as I could. I was not in any position to 
make any negotiations, because I was not in either 
company. 

Q. You say that you urged this matter of the 
refunding of those bonds at’ 314 per cent.? A. I 
said so. 

Q. Upon whom did you urge that? <A. I urged 
that upon Mr. Wm. K. Vanderbilt, on Mr. Depew, 
if he happened to be there; on Mr. Rossiter, the 
Treasurer, if he happened to be at the conference, ~ 
and on all the people that were interested in the 
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New York Central or Harlem affairs that I hap- 
pened to meet at the depot. 

Q. And the price at which those refunding bonds 
were to be negotiated—was that discussed between 
you? <A. Most certainly. 

Q. And what price? 

Mr. Milburn: I object to this. 

The Referee: I don’t think it is competent. 
The question is was it a fair price. I suppose 
you could perhaps show that other bonds, sim- 
ilarly situated, were sold at the same price at 
the same time—that would probably be com- 
petent as bearing upon the fairness of this 
transaction at this price. _ 

@. You, as director of the Lake Shore & Mich- 
igan Southern Railroad Company, had personally 
to do with the refunding of their bonds at 314 per 
cent. did you? A. The sale of them? 

Q. The sale of them to Speyer & Co.? A. Yes, 
sir. 

Q.And when was that? <A. That was, I think, 
the first part of 1897. 

Q. And in the course of the negotiations relat- 
ing to those bonds, did you inform yourself as to 
the condition of the market generally and as to 
the feasibility of refunding 314 per cent. railroad 
bonds at par? A. Well, that was an experiment 
at that time. 

Q. Did you inform yourself as to the condi- 
tion of the market? A. No; I informed myself 
that Speyer would take them. 

Q. Did you inform yourself whether anyone else 
would take them? -A. No, I did not, because I 
hadn’t the least idea anybody else would. 

Q.. And what was your idea of it? <A. It was 
higher than any bonds had been sold at—at a higher 
price for interest bearing bonds than any bonds had 
been sold for, and I thought those were as good 
bonds as there are in the country. That is my the- 
ory about it. I may be wrong. 


108 H. McK. Twombly. 


Q. Did you, in the spring of 1897—in April, 
1897, regard the price at which those refunding 
Harlem 314 per cent. bonds were sold to J. 
P. Morgan & Co. and J. 8. Morgan & Co. as a fair 
price? A. Most surely, or else I would not have 
advocated their sale. 

Q. Did you have any reason to believe that they 
could be sold at any higher price? 

Mr. Milburn: I object to that. 
The Referee: Well, I don’t think it is com- 
petent. . 


By Mr. Milburn: 

Q. Mr. Twombly, you in your testimony referred 
to the Vanderbilt interests. They include the Cen- 
tral, the Harlem and Lake Shore and other roads? 
A. Certainly. 

Q. Michigan Central? <A. Certainly. 

Q. And what others? A. Well, there is what is 
called the Vanderbilt system. 

Q. The Vanderbilt system? A. Or the New York 
Central system, as it is called. 

-Q. You spoke of, and I use the term you used 
yourself—the Vanderbilt system: That is the New 
York Central, the Harlem, the Lake Shore, and 
Michigan Central, and West Shore? A. Big Four 
and other roads. 


By Mr. Hornblower: 4 
Q. The Big Four is the Cleveland— A. Chicago, 
Cincinnati and St. Louis. 


By Mr. Milburn: 

Q. You said in regard to the controversies or the 
controversy about this matter that you had heard 
persons interested in the two roads discuss the 
question. What persons—could you remember any, 
Mr. Twombly? 

Mr. Hornblower: What particular matter 
are you referring to? 
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Mr. Milburn: The controversy that was first 
spoken about. He said he had: heard it dis- 
cussed by persons interested in the two roads 
that he could name. 

A. Why yes; Mr. Babcock was one. 


By Mr. Trull: 

Q. Samuel D. Babcock? A. Samuel D. Babcock, 
and, if I remember correctly, Mr. Haven, who rep- 
resented the Mutual Life Insurance interests, was 
oue. 


By Mr. Hornblower: 


Q. George G. Haven? A. Yes; and I would not 


like to say definitely whether Mr. Cromwell dis- 
cussed it with me or not. 

Q. Treasurer of the Mutual Life? A. Yes. I 
vould not say definitely. My recollection is I talk- 
ed with them all about the subject. If I did not, I 
would not like to say that I did. 


Gy Mr. Milburn: 

Q. When you say that prior to this time when 
you first consulted Mr. Stetson you had heard the 
controverted subject discussed by persons interest- 
ed in the two roads, you mean those that you have 
mentioned, and others? A. No; I think, up to that 
time—up to the time I began to inform myself on 
the subject, the only conversation I heard was at 
the depot—the people who naturally would be at 
the depot. 

Q. That would be Mr. Vanderbilt? A. Mr. Van- 
derbilt, and I think perhaps Mr. Babcock, because 
he was a member there, and often at the depot. 


By Mr. Stetson: 
Q. Mr. Babcock is now dead, is he not? <A. I 
understand so. 


By Mr. Milburn. 
Q. You said that you were solicitous, in view of 
the relation of the Vanderbilts to the two proper- 
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ties, that nothing Should be done that subjected 
them to criticism? I think you said that in your 
testimony? A. Certainly. 

Q. And was it to avoid that that this machinery 
of the compromise was arranged, Mr. Twombly? A. 
Most surely not. That was my own individual—I 
was talking then about my own individual interest 
in the matter, and not any arrangement which 
they had made. | 

Q. Well, to me, when I was examining you, Mr. 
Twombly, you said that you had consulted Mr. 
Stetson personally because you were interested in 
the management of both roads? A. No; in the 
managers of both roads. 

(. Then I misunderstood you? A. Yes, because 
I was not interested in either road at that time. 

Q. Then you said, in reply to Mr. Hornblower, 
that you were solicitous that the Vanderbilts 
should do nothing in this matter that should sub- 
ject them to criticism? <A. That is so. 

Q. Now then, I ask you if, with that in view, the 
transaction took the form that it did afterwards, of 
a compromise—of the suit being brought and a com- 
promise? A. That had nothing to do with it. One 
was my own fecling, and the other was the action of 
those gentlemen. 

Q. Well, you participated in their action? A. 
I could not participate as far as the Har- 
lem Railroad was concerned, because I was not a 
director. I gave my advice about that. 

Q. I suppose, Mr. Twombly, you can take part in 
the affairs at one of these Vanderbilt railroads 
without being a director, can’t you? A. I am 
afraid I cannot, nor any body else. I can advise. 

Q. But my question was—which was diverted by 
the answer—that you did participate as a director, 
I will put it, of the New York Central, in the ma- 
chinery which was adopted to arrange this ques- 
tion as to the saving of interest? A. Most surely, 
as a New York Central director. 
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Q. And at the time that you offered the resolu- 
tion in the New York Central Board in May, 1897, 
you had had the opinion from Mr. Stetson that is 
contained in his letter of December 9, 1896? A. 
Most surely, 

Q. How many of those Lake Shore bonds were 
there—what was the total? A. $50,000,000. 

Q. What sort of a mortgage was that? A. First 
mortgage bond on the Lake Shore railway. 

Q. To refund all of its A. All its first and 


- second mortgages. 


Q. All of its bonded debt? A. All of its bonded 
debt. The Lake Shore never issued any collateral 
trust; that was the New York Central. 

Q. You say the total was $50,000,000. <A. Yes, 
sir. 

Q. Did Speyer & Co. take them all? A. Ewery 
one of them; that is to say, they contracted to take 
them. 


By Mr. Stetson: 

Q. And have they since done it? A. I don’t want 
to say who took them. My contract was with 
Speyer & Co.; that is what I understand you to 
mean? : 

Q. That is what I understand you, is your an- 
swer, that you did arrange for the sale of that whole 
issue of bonds to Speyer & Co. A. Yes, directly. 

Q. At 101? A. At par, less one per cent. 

Q. In the consideration of the transactions be- 
tween the two boards resulting in the second sup- 
plementary agreement, when you acted—Mr. Twom- 
bly—wherever you acted, you acted for the New 
York Central? A. Whenever I did in my corpo- 
rate capacity, most surely. 

Q. That is what I say,—when you acted as a di- 
rector, you acted for the New York Central? A. 
Why, certainly. 

Q. And looked at the matter from the point of 
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view of the New York Central interests? <A. Cer- 
tainly. 

Q. That was the company that you were repre- 
senting? A. I was representing that company. 

Q. I don’t suppose that your actions as an indi- 
vidual can be very well differentiated from your ac- 
tions as a director; in other words, you were not 
acting as a director in one way and as an individual 
in another. You drew a distinction in answering 
me that as a director you acted for the New York 
Central; well, that was the entirety of your action, 
wasn’t it? A. Certainly, it was; that was the only 
way I could act. 

@. You said the Lake Shore transaction was early 
in 1897? <A. That is what I think it was; do you 
remember, Mr. Stetson? . 

Mr. Stetson: Do you want the date? 
Mr. Milburn: It must have been before this. 
The Witness: Of course it was before this. 


By Mr. Hornblower: 

Q. Did you regard the Lake Shore bonds as equal 
to or inferior to these New York Central and Har- 
lem River? 

Mr. Milburn: Is that a proper question? 

The Referee: Was it a valuable security— 
marketable security? 

The Witness: I consider the Lake Shore 
bonds as good as any bonds in the country. 


By Mr. Stetson: 

Q. You just now answered that when you acted 
as director of the Central, you acted as the interests 
of the Central required. I ask you whether, when 
you acted as director of the Harlem, you acted in 
the interests of the Harlem Railroad? A. Why, 
of course I did. I act for the company for which I 
act. 


se 
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EDWIN D. WORCESTER, called on behalf of 


the plaintiff, being duly sworn, testified as fol- 


lows: 


By Mr. Trull: 

Q. Are you connected with the New York Central 
Railroad Company? A. I am, sir. 

Q. In what capacity, sir? A. I am the present 
secretary. 

Q. How long have you been connected with 
that corporation? A. Taking the whole New York 
Central, this one and predecessors, I ended my fif- 
tieth year a few days ago; I have been through sev- 
eral offices. 

Q. You, of course, are very familiar with the 
lease of April Ist, 1873? A. Quite so, yes, sir; the 
lease of the Harlem? 

Q. Yes, the lease of the Harlem to the Central, 
and the properties named in Schedule D of that 
lease, real. properties named in Schedule D of that 
lease, have any of them been sold? A. That I am 
not able to tell you. 

Q. Do the books of the company show if they 
have ever been sold? A. That I am unable to say, 
too; I have not access to all those books. 

@. Have you made an examination of the books 
for the purpose of ascertaining? A. They are not 
in my possession to look at. I have no means of 
getting at them even; they are in charge of some- 
body else. 

Q. You are Secretary of the company? A. I am 
Secretary of the company. 

Q. You were served with a subpoena duces tecum 
to produce them? A. I was, sir. 

Q. If you are not in charge of them, can you tell 
me what officer of the company has charge of them? 
A. I cannot now; they change charge very fre- 
quently. They were in charge at one time of the 
Treasurer of the New York Central; then they were 
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in charge of the Comptroller; at present I think 
they are in charge of an officer known as Auditor. 

Mr. Trull: Would you have any objection to 
giving me the information I want from those 
books, Mr. Loomis? 

Mr. Loomis: I cannot now, any more than he 
can give you the information. 

The Referee: Does this schedule refer to the 
properties absolutely conveyed to the New 
York Central? 

Mr. Trull: Yes, sir. I want to show what 
that real estate brought. 

Mr. Hornblower: What is it you want to 
show? Do you know what the fact is? 

Mr. Trull: I do not. I want to show which 
of the properties included in Schedule D of the 
lease have been sold, and for what price. 

Mr. Loomis: Can you describe any of the 
parcels so that I can identify them in my 
mind? 

Mr. Stetson: Here is a list that will show 
you parcels of real estate to be conveyed to 
the New York Central & Hudson River Rail- 
road in fee [reading same]. 

Mr. Hornblower: Can not Mr. Worcester 
state which one of those properties remains un- 
sold, that the company still owns? 

The Witness: I think possibly those remain 
unsold, as that piece Mr. Loomis speaks of par- 
ticularly 

Q. Well, look at it? A. At the present none of 
these has been sold at all. It is in the use and occu- 
pation of the New York Central Company. 

Q. All of the property in Schedule D? A. Yes, 
sit. 

Q. At what value is it carried on the books of the 
company? A. That I cannot tell; I have not charge 
of those books. 

Q. What book of. the company would show what 
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value? A. Ag I mentioned, I think the man called 
the Auditor has books that would show that now. 
The organization or combination changes very fre- 
quently, and at one time Mr. Rossiter had charge 
of those. 

Q. So that you think the books of the auditor 
would show? A. I think the auditor. The man in 
charge is the 4th Vice-President, Mr. Carstensen. 

Q. What is the name of the auditor of the com- 
pany? A. Marshall Bacon. I think those parcels 
are all built except that block there between Madi- 
son Avenue and Vanderbilt Avenue and 48rd and 
44th; that remains vacant. 


By Mr. Hornblower: 

Q. There is some property at 126th Street? A. 
I am not able to say about that definitely. 

Q. Also at 133rd Street? A. Conveyed to the 
Central in Schedule D. 

Q. Fourth Avenue, between 132nd and 133rd; 
east of Fourth Avenue, north of 183rd— A. I don’t 
think any of the property has been sold, but whether 
sold or not the books of the New York Central Com- 
pany will show, and the officers I have named have 
those books, and it is a very easy thing to ascertain 
just the exact figure; there is no difficulty about it 
whatever—if they are carried on the books of the 
company. If they were conveyed to the New York 
Central as one of the conditions of the lease, with- 
out any conditions attached to them, it is very like- 
ly they will be carried there at nominal vlue. 


By Mr. Trull: 

Q. Are you able to tell what the New York Cen- 
tral realized on the 20,000 unissued shares of stock 
of the Harlem Company which were transferred to 
them? A. No, sir; that is the same condition as the 
other question. That was done through the Treas- 
urer’s department. 
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Q. The Treasurer’s books will show that? <A. 
Oh, yes. 
Q. How is it with the seven million and odd con- 
solidated mortgage bonds? 
Mr. Hornblower: Objected to as immaterial. 
Objection sustained. 


(No Cross-examination. ) 
Mr. Trull: I offer in evidence certificate of 
Mr. Worcester, dated November 23, 1903, as to 
proxies of the Central Railroad Company and 


of the stockholders’ meetings of that company 
between 1890 and 1900. 


Paper marked Ex. 15, and is as follows: 
EXHIBIT 15. 
I also certify that during the years 1890 to 1900, 


3 both inclusive, the only meetings of the stockholders 


of the N. Y. C. & H. R. R. R. Co. called pursuant 
to the Act and Agreement of Consolidation and the 
By-Laws of the company, or under provisions of 
Statutes, were those held 

1890, April 16th, 

1891, April 15th, 

1892, April 20th, 

1893, April 19th, 

1894, April 18th, 

1895, April 17th, 

1896, April 15th, 

1897, April 21st, 

1897, May 26th,. 

1898, April 20th, 

1898, October 5th, 

1899, April 19th, 

1899, December 14th, 

1899, December 28th, 

1900, April 18th, 

1900, November 8th. 
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And I also certify that at each of said meetings 
the number of shares of the capital stock of said 
company then issued, the number of shares voted 
on thereat, and the number of shares voted on there- 
at by one or more of the officers and directors of the 
said company to whom proxies had been given for 


said 


meetings respectively, were as next hereinafter 


stated, viz. : 


No. shares voted 


No. No. shares on by officers 
Meetings. shares. voted on. and directors. 
1890, April 16th, 894,169 564,877 414,334 
1891, April 15th, 894,169 557,262 411,924 
1892, April 20th, 894,070 578,548 443,568 
1893, April 19th, 894,070 647,638 647,538 
1894, April 18th, 939,648 615,369 467,786 
1895, April 17th, See note at foot hereof. 
1896, April 15th, 999,886 648,904 230,263 
1897, April 21st, 999,895 621,486 406,884 
1897, May 26th, 999,895 710,692 710,692 
1898, April 20th, 999,896 662,976 478,751 
1898, October 5th, 999,896 649,001 646,366 
1899, April 19th, 999,896 626,187 626,176 
1899, December 14th, 999,896 709,807 709,767 
1899, December 28th, 999,896 683,338 683,250 
1900, April 18th, 1,142,106 796,938 796,933 
1900, November 8th, 1,149,647 817,143 817,017 


NOTE.—The Poll List for this meeting cannot be found. What 
has caused it to be out of its regular place cannot at the present 
time be recalled to mind. 


EK. D. WORCESTER, 
Secretary, 
Nev Yor Hen. OO. 


Nov. 23, 1903. 


It is admitted that the negotiations for settle- 
ment of the Hitchcock suit referred to in the 
28th paragraph of the stipulation, were con- 
ducted by Mr. Collin, of the New York bar, on 
behalf of the plaintiff, on the one part, and Mr. 
Stetson on behalf of the other side, and that 
such negotiations resulted in a settlement. 

Mr. Trull: I offer in evidence certified copy 
of the order of the Supreme Court of the State 
of New York, admitting Mr. Charles E. Miller 
as plaintiff in this action, and that he was the 
owner of 100 shares of stock of the Harlem 
Railroad. 


2 
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Mr. Milburn: I offer in evidence Mr. Stet- 
son’s opinion or communication of December 
9, 1896, referred to in the 17th paragraph of 
the stipulation, and which is found on pages 
o4 to 59 of the schedules, 

Mr. Hornblower: Objected to as immaterial 
and incompetent. . 

Objection overruled. 


PLAINTIFF RESTS. 


Mr. Hornblower: I am instructed by my 
colleagues to move to dismiss this complaint, 
and to argue the motion at some length. 

Mr. Milburn: I shall not argue if the Court 
has got to make findings. 

Mr. Hornblower: I shall argue it. 

Mr. Milburn: It is an equity case; if I argue 
it I shall insist upon a decision. 

Mr. Hornblower: You may make all the in- 
sistence you please, when you come to your 
side of the case. We make the motion and 
propose to argue it. I shall insist upon a dis- 
missal of this complaint at this present mo- 
ment, as a matter of right. I don’t care whether 
there are findings or not findings; we move to 
dismiss the complaint upon the testimony 
given on behalf of the plaintiffs. It is per- 
fectly well settled practice. 

Mr. Trull: Do we understand the defendant 
rests? ; 

Mr. Hornblower: No, sir, the defendant 
does not rest. The defendant moves to dismiss 
the complaint upon the plaintiff’s proofs. 

Mr. Hornblower proceeded with his argu- 
ment, and when partially finished, at 5.30 
Deis, 


Adjourned to December 23, 1903, at 10.30 
a. m. 
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New York, December 23, 1903. 
10 o’clock A. M. 

Present: 

The REFEREE, 
Mr. TRULL, 
Mr. MILBURN, 
Mr. STETSON, 
Mr. ANDERSON, 
Mr. HORNBLOWER, 
Mr. LOomMIs, 
Mr. SWEEZY. 


Mr. Hornblower concluded his argument on the 
motion to dismiss the complaint. 

The Referee: I think it will be better to dispose 
of this motion now. At this stage of the case I 
have thought it better to decide the questions on 
the merits, after all the evidence shall have been 
taken and concluded. I am still of that opinion. 
The address which has been made has been very in- 
structive, and the effort will not be at all lost in the 
future consideration of the case; but I think, on the 
whole, that it would advance the purposes of justice 
and certainly at this time, pro forma, to deny this 
motion to dismiss without considering the merits of 
the argument as to the insufficiency of the evidence 
to maintain the complaint, but to leave that to be 
determined after the case shall have been finally 
submitted. So that I will deny the motion to dis- 
miss. 

Exception taken by Mr. Hornblower. 


Here the Court took a recess until 3 o’clock P. M. 
After Recess. 


Mr. Hornblower: We have concluded to accept 
your suggestion to go on with our side of this case. 
This afternoon we will not put in any oral testi- 
mony, but will confine ourselves to putting in those 
parts of the stipulation that have been omitted. 


1 
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We shall insist in putting in our case that the 
ordinary rules shall be observed. The other side 
having exhausted their case in chief, when it comes 
to rebuttal we shall expect them to confine them- 
selves to such matters as are propertly matters of 
rebuttal. 

We offer in evidence Article 17 as to stipulation 
as to facts, page 13, from the words: “Henry H. An- 
derson, now deceased,” down to the words: “was 
the general counsel of the Central Company.” 

We also offer in evidence the opinion of Henry H. 
Anderson, of which a copy is annexed to the separ- 
ate answer of the Harlem Company in this action. 

We also offer in evidence the remainder of the 
paragraph not put in evidence by the plaintiff, be- 
ginning with the words: “The opinion referred to, 
annexed, Schedule 2, W. C. Trull.” In that connec- 
tion we offer in evidence Mr. Trull’s opinion, Sched- 
ule 2. 

We offer in evidence Article 22. 

We also offer in evidence Article 23, and in con- 
nection therewith Schedule 21, that being the stock- 
holders’ meeting of the Central Company held Oc- 
tober 5, 1898, at which the second supplemental con- 
tract was approved; also including the circular 
which was sent to the stockholders. 

We also offer Article 24 and the whole of Schedule 
20 annexed thereto. Part of Schedule 20 is in evi- 
dence, I think. That is the notice of special meet- 
ing of the stockholders of the Harlem road and the 
circular of Mr. Cornelius Vanderbilt to the stock- 
holders, explaining the object of the meeting and 
explaining the compromise agreement. 

We also offer in evidence the whole of Article 25, 
and, in connection therewith, Schedules 23 and 24 
therein referred to. 

We also offer in evidence the whole of Article 26, 
including Schedules 25, 26 and 27 therein referred 
to. 
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We also offer the whole of Article 27, with all the 
schedules referred to therein not offered by the 
plaintiff—Schedules 14, 19, 31, 32, 15, 30, 16, 33 
and 35. 

Mr. Hornblower: We offer all of Article 32 in 
evidence which has not been put in. 

We also offer in evidence Article 37, with Sched- 
ule 34 referred to therein. 

We also offer in evidence Article 38; also from 
Article 39 the last three paragraphs on page 32, 
beginning with the words “J. P. Morgan & Com- 
pany” down to the end of the article. 

We also offer Article 43 and Schedule 13 therein 
referred to. 

We now offer the remainder of Article 36, which 
has not been put in, and the remainder of Article 
39, that is not already in. 

Mr. Milburn: It igs understood that everything 
goes in that is not already in. 

It is understood that the defendants have offered 
in evidence all portions of the stipulation and the 
schedules therein referred to which have not hereto- 
fore been offered in evidence by the plaintiff. 

Mr. Hornblower: We offer in evidence a further 
stipulation dated October 31, 1902, and the Sched- 
ules 386A and 387A thereunto annexed, it being un- 
derstood that counsel for defendants reserve the 
right to offer in evidence the connection therewith 
the notice of meeting and the form of proxy ane 
the names of those who voted the proxies. 


At 4.15 o’clock P. M. adjourned to Tuesday, De- 
cember 29, 1903, at 10.30 o’clock A. M. 
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SUPREME COURT. 


THE CONTINENTAL INSURANCE 
CoMPANY and others, 
Plaintiffs, 


against 


THe New York & HARLEM RAIL- 
9 ROAD COMPANY and THE NEw 
YorK CENTRAL & HuUDSON 
River RAILROAD COMPANY, 
Defendants. 


New York, December 29th, 1903, 
11 o’clock A. M. 
Present: 
The REFEREE, 
3 Mr. HORNBLOWER, 

Mr. TRULL, 

Mr. STETSON, 

Mr. Loomis, 

Mr. ANDERSON. 


It is stipulated that the name “Cornelius 

Vanderbilt,” appearing (in Plaintiffs’ Exhibit 

5) on page 49 of the minutes as having been 

elected President of the New York and Har- 

4 lem Railroad Company at an organization 

meeting of the Board of said company held 

May 21, 1900, shall be corrected to “Wm. K. 
Vanderbilt.” 


Mr. Stetson: I offer in evidence a joint certifi- 
cate of the Treasurer of the Harlem Company and. 
the Treasurer of the Central Company, stating the 
holdings of Harlem shares and Central shares on 
April 14th, 1897, and June 28th, 1898, of the com- 
mon directors of the two companies and certain 
other persons. 

Received in evidence and marked Defendants’ 
Exhibit A, December 29th, 1903. See follow- 
ing page. 


‘00 "UU “A HP O'A'N 1 S8¥0lL “YALISSOU TW 
‘SolVYG [B1}UPD 07 SB eAOG OT} Jo SSeyOeII0N OT} 04 AJTVI100 T 
‘00 UU Wee PAN 1svoly, “ANVUO “SM 


‘SolvyG We[IVH] Of SB SA0g¥ eT} Jo sseuyoeI100 oY} 04 AJ14.100 | 


000 GS06 euON G06. = > a- e e OD ‘SUL OjIrTT Tenynyy 
OOT euoN 0090T Sit Ni Reena eae ae aa = | @ © O:) FP Ueci0Ty a f 
ogg GZ19 og¢ CZL9 Sigil coat hake ng gn cae aes10oyy “qd ‘¢ 
euoN O9TF euoN OOF Vine ua ca ote qiqropuea “FT “MA Jo SloynooxG 
‘sLopooII, WoUMOLZ) YOU SuOSIEg 
OOL 0g OOT euoN RP FO an one Rn Sa yoooqrg “q “s’ 
oLT OOT SLL OOT wae ee Ai ak ee en ONO) 
Il 00% a! 00% parts ee BRE hy meded “WO 
002 O01 002 OOT ae cee apa a lesieg “7 ‘Gg 
00Sz 00T OOTT OO eka |v aie striae iets y[IqtepuvA “MA “VW 
00087 STLST 000ZT OU Gli sia seca ae eee “-""" qTIqtepueA “yy M 
v0SST 89968 QO00T 89968 pele heen emetic he's q[iqtepur A “CO 


*s10JOOIIG, MOTUMLOG 


‘SOLVYQ [BIJUSH/‘servyG Woelivp]|sereyg [eajueo|'sereyg woe 


‘S68T ‘8z oun UO ‘LOST ‘FT dy «0 


:someu eatgoodser soy} oytsoddo yes sereys [eayueg 
jo dequinu oy} pu soeivys Wolf] jo iequinu 04} pley suosred sutmoT[oy oY} ‘peyeys Sozep oT} UC 
“IV LH ‘OO ‘YY WaTUVHE Y WYOX MAN FH, 
‘SO6I ‘6% Toquieseg “VY FIGIyx”T syuUupuojog ‘A 
EINVdNOQ WZONVUOSNT 'IVINANIINOO THY, 


‘“LHO00 ANUYdOS WYOA MAN 


Sa eed ee more “ne 
~ E = , 
- - ' rT 4 
~ pee a aim ’ Sie eg ee & * ‘ 
SS ee ae eee peer ry See ee Sa pa Say RS pe EET ar IN SITES Lar tml SSE Oy 
: 
ake aos c ee bs we wm er as P\ey 4 
2 eg DY ae Mian oe tae ean ice Bee rm es | Racaiers 
Ea es hes I ea ee eae fe 
- Fi 7 
an > , 
: J i 
ee oS f i 
or Nel 
ee + M. 
“ ' = a 
cet 1 
it Ruy 
2 i +, 
er 
an : \ t at 
7 1 ‘ I : 
wy =! i 
1 
“ . 4 i) ns 
=e ae ame et 
Ma } 3 
ee So ne ee, . Pes 
. i awe 
a) m= * - 
a ae . ‘ : . Pee 


“e 


seariemey poet 
4 =, 
ae 
mes 

ae 
pe = 


sami ween nae 
eo wer 


. 


fs 
hy 


; Plaintiffs’ Exhibit 16. 125 


Mr. Trull: I offer in evidence a notice of special 
meeting of the stockholders of the Central Company 
to be held on the 26th day of May, 1897, and also 
the form of proxy used for that meeting. 

Received in evidence and marked, respective- 
ly, Plaintiffs’ Exhibits 16 and 17. 


PLAINTIFFS’ EXHIBIT 16. 


OFFICE OF THE NEw YORK CENTRAL AND HUDSON 
River Raw Road Co., 


New York, Aprit 17th, 1897. 


Notice is hereby given that a Special Meeting of 
the Stockholders, of The New York Central and 
Hudson River Railroad Company has been duly 
called, and will be held at the Company’s principal 
office at ALBANY, in the State of New York, on 
WEDNESDAY, the 26th of MAY, 1897, at 12 
o’clock noon, for the purpose of considering, voting 
and deciding whether the Stockholders of the Com- 
pany shall consent, and shall authorize said Com- 
pany through its Board of Directors and proper 
officers to execute, and to deliver an issue of its 
bonds for an aggregate principal sum not exceed- 
ing $100,000,000, payable July 1, 1997, bearing in- 
terest at the rate of three and one-half of one per 
cent. per annum, payable semi-annually, both prin- 
cipal and interest to be payable in gold coin of the 
United States of the present standard of weight 
and fineness; and, as security for such bonds, to 
make and execute and to deliver to some Trust 
Company in the City of New York, or to some other 
Trustee or Trustees to be designated by the Board 
of Directors, a mortgage of any or all of the rail- 
roads, leasehold interests, equipment and fran- 
chises and income of The New York Central and 
Hudson River Railroad Company; and to consent 
to and approve of any mortgage that may be pre- 
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sented to said meeting for securing the said bonds; 
and to ratify the proceedings of the Board of Di- 
rectors authorizing such bonds and mortgage. 
By order of the Board of Directors. 
EK. D. WORCESTER, 
Secretary. 


Herewith is a notice of a special meeting of the 
Stockholders which has been called by the Di- 
rectors, 

The bonds to issue which consent and authority 
will be asked at these meetings will be used in re- 
tiring at or before maturity the present outstand- 
ing bonds of this Company, amounting to $70,377,- 
335, bearing interest at rates varying from 4% to 74 
per annum, so that the aggregate interest charge 
of the Company will be very considerably reduced, 
even after the issue of all the new bonds. The pro- 
ceeds of the balance are to be used for such other 
purpose as may be found necessary. An arrange- 
ment has been made with responsible bankers to 
take as many of the new bonds, when authorized, 
as it is intended now to issue. 

It is desirable that the stock should be repre- 
sented as fully as possible at this meeting, and if, 
as is perhaps likely, you may not find it convenient 
to be present, your stock can be voted upon under 
the enclosed proxy; if you will kindly execute the 
same and return in the accompanying printed 
envelope. 

In view of the very considerable amount of detail 
recessary to prepare for these meetings, the return 
of THE PROXY at an early date is desirable. 

E. D. WORCESTER, Secretary. 


=i 
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PLAINTIFFS’ EXHIBIT 17. 
[PROXY FOR A SPECIAL MEETING, 12 M., 26th 


MAY, 1897. | 


THE NEW YORK CENTRAL AND HUDSON 
RIVER RAILROAD COMPANY. 


The undersigned stockholder in “THE NEW 
YORK CENTRAL AND HUDSON RIVER 
RAILROAD COMPANY,” hereby appoint Cor- 


melius Vanderbilt, William K. Vanderbilt, 


Chauncey M. Depew and Charles C. Clarke, and 
or either of them to act as attorney and proxy of 
the undersigned at the special meeting of the stock- 
holders of said Company called to be held at its 
office at ALBANY, New York, on Wednesday, the 
26th OF MAY, 1897, AT 12 O’CLOCK, NOON, or 


at any adjournment thereof, in favor of consenting 


; 


to and approving the proposal to increase the in- 
debtedness of said Railroad Company by the issue 
of bonds for an aggregate principal sum not ex- 
ceeding $100,000,000, payable July 1, 1997, bearing 


“interest at the rate of three and one-half per cent. 


per annum, payable semi-annually, both principal 
and interest to be payable in gold coin of the 
United States of the present standard of weight 
and fineness; and to authorize the Board of Di- 
rectors, and the proper officers of the Company, to 
issue said bonds, and, as security for such bonds, 
to make, execute and deliver to some Trust Com- 
pany in the City of New York, or to some other 
Trustee or Trustees to be designated by the Board 
of Directors, a mortgage of any or all of the rail- 
reads, leasehold interests and income of the New 
York Central and Hudson River Railroad Com- 


| pany; and to consent to and approve of any mort- 


gage that may be presented to said meeting for 
securing the said bonds; and to ratify the proceed- 


| ings of the Board of Directors authorizing such 


bonds and mortgage; hereby more especially 


OS 


128 Plaintiffs’ Exhibit 17. 


authorizing said proxy to do in the premises in 
consenting: to and approving of said bonds and 
mortgage, and in voting therefor in behalf of the 
undersigned whatever the undersigned, could do if 
personally present. 

In Witness Whereof, The undersigned ha 
hereunto set hand and seal this day 
of , 1897. 

[SEAL] 

In presence of 

N. B.—This proxy after execution may be re- 
turned in the enclosed envelope. 


BOTH SIDES REST. 


The Referee: I suggest that there are one or two 
things that I would like to have counsel treat in 
their discussions; I do not know that they are of 
very great importance, and I presume that counsel 
will discuss everything pertaining to the case, but 
there are two things I would like to have the advice 
of counsel upon, as to what, if any, bearing they 
have upon the questicn of good faith in respect to 
the execution of this supplemental contract. 

One is in regard to the circumstances connected 
with the settlement of the Hitchcock suit. The 
next is the action of the Board of Directors of the 
Harlem Company in exacting an indemnity and the 
giving of that indemnity by the Central Company, 
as a condition of executing the supplemental con- 
tract. 

I have assumed -that those questions are in the 
minds of both of you, and I would like at least to 
know what counsel think in respect to their bear- 
ing upon this controversy. 


By consent adjourned, conditionally, to 
January 14th, 15th and 16th, 1904, at 11 
o’clock A. M. 


LAST EXHIBITS: 
Plaintiffs’ 17. 
Defendants’ A. 
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SUPREME COURT. 


THp CONTINENTAL INSURANCE 
CoMPANY and others, 
Plaintiffs, 


against 


THp New York & HARLEM RAIL- 
ROAD COMPANY and THE NEw 
YorK CENTRAL & HUDSON 
RIVER RAILROAD COMPANY, 


Defendants. 
Before: 
HON. CHARLES ANDREWS, 
. Referee. 
New York, January 14 and 15, 1904. 
INDEX. 
CLOSING ARGUMENTS. 
PAGH 
Byer OTM DLOwers. (ewe eral Ryko uhetaitis! atere 129 
dog Ni Rigeaii' BN ae ml eA ak ae a am Pi ASRS Be 225 
By Mr) Hornblower, invreply.. :<. cs. i. 0%., 279 


New York: 
Cuas. P. Youne, Law REPoRTER AND PRINTER. 
93-97 William St.  [Tel., 1275 John.) 
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SUPREME COURT. 


Tn CONTINENTAL INSURANCE 
CoMPANY and others, 
Plaintiffs, 


against 


THe New York & HARLEM RAIL- 
ROAD COMPANY and THE NEw 
York CENTRAL & HUDSON 
RiveR RAILROAD COMPANY, 

Defendants. 


Before Hon. CHARLES ANDREWS, Referee. 


New York, January 14, 1904, 
11 o’clock A. M. 


Present: 
The REFEREE, - Mr. STETSON, 
Mr. TRULL, Mr. ANDERSON, 
Mr. MILBURN, Mr. Loomis, 
Mr. SwEeEzy, Mr. HornNBLOWER. 


_ It is consented that Article 42 of the stipulation 
as to facts be amended so as to read as follows: 


42. On various days and dates from and in- 
cluding July 26th, 1897, until and including 
December 21st, 1903, the said J. P. Morgan & 
Company and J. S. Morgan & Company did 
receive from the New York Central and Hudson 
River Railroad Company its said bonds as they 
were from time to time issued, and the said J. 
P. Morgan & Company, as said syndicate man- 
agers, did sell and delivered to various purchas- 
ers, being about six hundred and fifty in num- 
ber, $69,176,000 of the said Central bonds for 
the aggregate sum of $71,486,506.81, at prices 
varying from 9314¢ with interest for $4,248,000 
of said bonds in August, 19038, to 11214 for 
$57,000 of said bonds sold upon February 17th, 
1899, the average price for which each of these 
$1,000 bonds being $1,033.40. 
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CLOSING ARGUMENT OF Mr. HorNBLOWER. 


Mr, Hornblower: If the Referee please, in sum- 
ming up this case I shall endeavor to avoid repe- 
tition of the points which I discussed on the motion 
to dismiss the complaint at the close of the plain- 
tif?s testimony. I shall endeavor to confine myself 
to a discussion, first, of the additional testimony 
introduced on behalf of the defendant, since the 
motion to dismiss was argued; and, secondly, of the 
two points to which the Referee has directed atten- 
tion and as to which he has requested discussion 
by counsel, viz., the settlement of the Hitchcock 
suit and the indemnity agreement. 

On the former argument I endeavored to satisfy 
the Referee’s mind that the plaintiff’s evidence as 
contained in the stipulated facts and in the oral 
testimony conclusively established the following 
among other propositions of fact: 

First: That no one of the directors of the 
Harlem Railroad, with one exception, had any 
pecuniary interest adverse to the interests of 
the stockholders at large in the matter of the 
compromise agreement; that, on the contrary, 
the pecuniary interests of every one of the 
directors were more largely on the Harlem side 
than on the Central side of the compromise 
agreement; that Mr. Cornelius Vanderbilt lost 
over $40,000 a year by the compromise agree- 
ment (if plaintiffs theory of the Harlem’s 
rights under the lease be correct); that Mr. 
William Kk. Vanderbilt lost over $10,000 per 
year; that each of the other directors made a 
net loss, with the exception of Mr. Frederick 
W. Vanderbilt, who made a small gain of over 
$400 a year, which, of course, is so trifling, as 
compared with the losses of his brothers, that 
even plaintiff’s counsel, I presume, will not 
argue that it cuts any figure in this contro- 
versy. I shall not re-discuss that branch of the 
case. 
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In the brief which we shall submit the tes- 
timony is reviewed on the subject and a table 
is given which will exhibit the matter to your 
Honor’s mind very clearly, two dates being 
taken; first, April 10th, 1897, the date when 
the controversy first took shape; and, secondly, 
June 28, 1898, which is the date appearing in 
the record nearest to the date of the compro- 
mise agreement. 

Secondly: That no one of the directors of the 
Harlem Company had any interest in the Syn- 
dicate profits, or in the refunding bonds. 

Thirdly: That no one of the directors of the 
Central Company had any such interest, ex- 
cept Mr. J. P. Morgan, who was not a director 
of the Harlem Company. 

Fourthly: That the suit brought by the Cen- 
tral Company against the Harlem Company 
was brought in good faith and without any ul- 
terior purpose, and especially without any pur- 
pose of becoming a basis for compromise. 

Fifthly: That the refunding bonds of the Har- 
lem Company were sold at their fair market 
value, and that there was no fraud or wrong- 
doing on the part of any one, in connectiou 
therewith. 

I shall not re-argue any of those propositions, as 
I think it would be an imposition upon your Honor 
and an undue infliction to hear me again at length. 
I shall refer to them only incidentally in connection 
~ with the new testimony which is now before you. 

I shall now take up the new evidence introduced 
on the part of the defendants, and shall discuss the 
bearing of that new evidence upon these and other 
propositions in the case. 

This testimony consists entirely of the portions 
of the printed stipulation in regard to facts and the 
printed schedules annexed thereto, which were 
omitted by the plaintiff in putting in its case. The 
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arguinent on the motion to dismiss the complaint 
at the close of the plaintiffs testimony was to some 
extent hampered by reason of the necessity 
of excluding from the argument and from 
the mind of the Referee, as far as pos- 
sible, those portions of this printed book 
which had not actually been put in evidence and 
of which the Referee could, therefore, not take judi- 
cial notice, notwithstanding the fact that he had, 
with the consent of both parties, actually read the 
whole of the book and was possessed of all the facts 
therein stipulated and of all the schedules thereto 
annexed. We are now relieved and the Referee is 
relieved from the embarrassment caused by this situ- 
ation, and we are now at liberty, and the Referee is 
at liberty, to consider all the facts which the parties 
have stipulated to be true and which are contained 
in the printed book, and all the schedules annexed 
to and embraced in the stipulation. After full and 
careful consideration, counsel for the defense have 
agreed that it is not necessary to call any witnesses 
for the defense. We are all so thoroughly con- 
vinced in our own minds that the case for the plain- 
tiff has not only failed of proof by the testimony 
offered on behalf of the plaintiff, but that it is af- 
firmatively disproved by the stipulated facts, that 
we believe it would be a waste of time and an im- 
position upon the Referee and counsel to protract 
this trial for the purpose of further disproving, by 
oral testimony, what we consider to have been fully 
disproved already by the admitted facts. The 
almost inevitable delays which are likely to result 
if additional testimony is introduced, owing to en- 
gagements of counsel and witnesses, and possible 
illness and absence from town of witnesses, whose 
testimony may be desired, and the apparent im- 
possibility of proceeding with a reference from day 
to day, like a trial in Court, however desirous coun- 
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sel on both sides may be to reach a speedy decision, 
have had great influence with counsel for the de- 
fense in reaching the conclusion not to sum- 
mon any witnesses for the defense, but to rest 
their case upon the stipulation as heretofore made. 

In this connection I might call the attention of 
your Honor to the fact that four of the most 
important factors in the situation are already 
dead, Mr. Cornelius Vanderbilt, Mr. Samuel D. 
Babcock and one or two others, Mr. Van Sant- 
voord and Mr. Freeman. Those were four of the 
men, probably, who knew more about these trans- 
actions than any other four men who have had any- 
thing to do. with them. 

We are the better satisfied to do this because the 
very object of entering into a stipulation of facts, 
as we understood it, was to avoid the necessity of 
oral testimony. Substantially every fact which the 
counsel for plaintiff requested us to agree to, we 
have agreed to. We have furnished them full ac- 
cess to all the books and papers of the companies, 
bearing upon the question at issue. We have also 
offered to produce without service of a subpoena 
any one of the officers or directors of either of the 
two companies, whom the plaintiff might wish to 
examine orally. They have had present here at 
the trial, as witnesses, the treasurer of the Harlem 
Railroad, and the secretary of the Central Railroad. 
They have also had present as a witness, and ex- 
amined, Mr. Twombly, one of the directors of the 
Central Railroad. Fullest opportunity has, there- 
fore, been afforded to the plaintiff to establish its 
case, or to supplement the stipulated facts by oral 
testimony. We do not feel, therefore, that we can 
justly be subjected to any imputation. of a disposi- 
tion to shirk the issues in this case by resting upon 
the testimony as it stands. 

The additional testimony introduced by the de- 
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fendants from the stipulation as to facts embraces 
the following important items of evidence: 


First: The opinions of counsel which were 
not put in evidence during the plaintiff’s case, 
namely, the opinion of Mr. Henry H. Anderson 
annexed to the Harlem answer, Mr. Anderson 
being the general counsel of the Harlem Rail- 
road, and the opinion of Mr. William C. Trull, 
one of the attorneys for the plaintiff in this 
action, which was given by him to his client, 
the Continental Insurance Company, in Decem- 
ber, 1896. 

Second: The circular issued by Mr. Cornelius 
Vanderbilt, as president of the Harlem Railroad 
Company, to the stockholders of that company, 
accompanying the notice of the special meet- 
ing of stockholders, called to pass upon the sec- 
ond supplementary contract in October, 1898. 

Third: The minutes of the stockholders’ 
meeting of the Harlem Railroad at which the 
second supplementary contract was adopted 
and agreed to on behalf of the Harlem Com- 
pany and in connection therewith the list of 
stockholders voting at the meeting, with their 
respective ownerships of stock, and certain 
stipulations of fact as to the relations of some 
of the stockholders to other corporations and 
to the syndicate transactions of the J. P. Mor- 
gan & Co. Syndicate; and also in connection 
therewith the minutes of various meetings of 
stockholders of the Central Company, of a 
meeting of the directors of the Central Com- 
pany and of a meeting of the stockholders 
called to pass upon the second supplementary 
contract and the list of stockholders voting at 
that meeting, with their respective holdings, 
and the circular issued by the Central Com- 
pany accompanying the notice of the meeting 
of stockholders, — 
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Fourth: The stipulation in Article 39 to the 
effect that no other director of the Central 
Company or of the Harlem Company (except 
J. P. Morgan) was a subscriber to the Syndi- 
cate Agreement, and that J. P. Morgan was in 
Kurope from March 29th to June 1st, in the 
year 1897. 

Fifth: The facts stipulated in Article 32 
showing that the proceeds of the sale of the 
City Line properties and of N. Y. C. (L. 8.) 
344% bonds, amounting to $2,667,150, or so 
much thereof as represented the Company’s 
then existing cash surplus—$2,500,000—were 
distributed to the stockholders of the company 
by way of a special dividend of $12.50 per share 
on the 23rd of September, 1899, the dividend 
check being sent to each stockholder with an 
accompanying notice explaining it, “and that 
each of the plaintiffs in this action, including 
those made parties as set out in this stipula- 
tion, has duly received such notice and check 
without protest or objection.” 

Sixth: Articles 37 and 38 showing the notice 
sent to the stockholders of the Harlem road 
with their checks for the extra dividend under 
the second supplementary contract, and show- 
ing the proportion of stockholders who ae- 
cepted the same. 

These are substantially all the new facts which 
we have put in evidence on behalf of the defendants 
which were not before you judicially at the time 
when I argued the former motion to dismiss. 

Taking up these additional items of evidence and 
applying them to the evidence heretofore called to 
the attention of the Referee and examining into 
their bearing upon the issues involved in this suif, 
we submit to the Referee the following considera- 
tions: 

First: As to the opinions of counsel: At the close 
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of the plaintiff’s case, we had in evidence on behalf 
of the plaintiff the two opinions of Mr. Stetson 
given to Mr. Twombly, dated respectively December 
9, 1896, and April 9, 1897. We also had in 
evidence the opinion of Messrs. Phelps, Loomis 
and Green given to Mr. Depew as President 
of the New York Central and Hudson River 
Railroad Company, under date of May 17th, 
1897. The bearing of these three opinions 
upon the issues in this case was so fully dis- 
cussed by us upon the motion to dismiss the com- 
plaint, that I feel it would be an imposition upon 
the Referee to reiterate or even to recapitulate in 
brief the arguments which I presented upon that 
motion with regard thereto. We have now in evi- 
dence, however, the most important opinion of all, 
as bearing upon the question of the good faith ‘of 
the Harlem: directors, namely: The opinion of Mr. 
Henry H. Anderson. It is stipulated in Article 
17 as follows: 

“Henry H. Anderson, now deceased, a mem- 
ber of the bar of this State, who had been for 
many years, and then was, the general counsel 
of the Harlem Company, at the request of Cor- 
nelius Vanderbilt, then president of the Har- 
lem Company, gave at the date thereof the 
opinion of which a copy is set forth in the sep- 
arate answer of the Harlem Company in this 
action.” 

This opinion is dated March 17, 1896, a year be- 
fore the action taken by the Harlem Board at their 
meeting of April 14th, 1897, for the making of the 
refunding mortgage and the issuing of the refund- 
ing bonds. Mr. Anderson was not only the general 
counsel of the Harlem Company, but he was one of 
the best known and most respected members of the 
bar of this State, as your Honor well knows. No 
man in the city of New York stood higher than 
Mr. Anderson, personally or professionally, and the 
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imputation in the complaint that his opinion is of 
no consequence is one which I, for one, have been ab- 
solutely unable, from the beginning to the end of 
this litigation, to appreciate. No man stood higher 
at the bar of New York than Mr. Anderson. Did 
he have any motive to advise the Harlem Company 
against its interest? On the contrary, it is stipu- 
lated that he was their generai counsel and had been 
for many years. If any man was capable of taking 
up that question without any prejudice against the 
Harlem Company, he was the man. 

It does not appear. that Mr. Anderson ever re- 
tracted this opinion or changed his views in any 
particular upon the subject matter thereof. Mr. 
Anderson died in September, 1896. When litiga- 
tion arose between the Central Company and the 
Harlem Company, and it was found necessary to 
retain counsel to defend that litigation, the officers 
of the Harlem Railroad retained counsel for that 
purpose, namely: Mr. Stetson and Mr. Choate. 

But what were Mr. Anderson’s views? His 
opinion recites the receipt of a letter from 
Mr. Vanderbilt dated February 27th, the opinion 
being dated the 17th of March, showing that he 


had given consideration to this matter for nearly * 


three weeks and therefore had carefully considered 
it. It was not a slap-dash, off-hand opinion which 
he sent out “by return mail,” giving his impres- 
sions. 

His opinion begins by reciting the receipt of a 
letter from Mr. Vanderbilt, dated the 27th of Feb- 
ruary: 

“enclosing a copy of the contract between the 
New York and Harlem Railroad Company and 
the New York Central and Hudson River Rail- 
road Company, made in 1873, with request for 
my interpretation of the Sixth Clause on pages 
7 and 8.” 

I read that to show that this was a formal opinion, 
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given officially, upon the precise question as to the 
meaning of the lease. 

He then proceeds, and this shows that the ques- 
tion submitted to him was the precise question which 
subsequently was presented to the directors of both 
companies : 

“You state that it has been claimed by some 
of the Harlem stockholders that, if that Com- 
pany could, at the maturity of the Consolidated 
Mortgage Bonds, without the assistance of the 
New York Central, raise the money necessary 
to pay off those bonds, even if it should do so 
by issuing a new mortgage upon its property, 
the New York Central could not profit by any 
reduction in the rate of interest upon the bonds, 
especially if it did not guarantee them in any 
way, but must continue to pay as part of the 
rental the same amount semi-annually as it is 
now paying, and that, in that case, instead of 
paying the 7% interest upon the existing Con- 
solidated Mortgage to the holders of bonds se- 
cured by that mortgage, it would be under obli- 
gation to pay the equivalent of said interest 
directly to the Harlem R. R. Co., leaving it to 
deal with the purchasers of its new bonds. On 
the other hand, it has been claimed on behalf of 
the N. Y. Central and Hudson River R. R. Co. 
that when the Consolidated Mortgage Bonds 
mature, no matter whether the N. Y. Central re- 
funds them or not, or whether it follows the 
new issue of bonds with its guaranty or not, 
it would be under obligation to pay only the 
amount of interest upon the new bonds in place 
of the interest it is now paying upon the 74 
bonds, on the ground that the rental (as far as 
the bonds are concerned) is whatever interest 
is actually paid. You request my opinion as to 
what would be the legal decision upon these 
questions under the Sixth Clause.” 
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Mr. Anderson then proceeds to take up and ana- 
lyze the provisions of the Sixth Clause of the lease, 
and then considers the bearing, upon the interpre- 
tation of the Sixth Clause, of the other clauses of 
the lease. He states further: 

“The natural suggestion from -the Sixth 
Clause of the contract would be that the parties 
thought that the Harlem Road, having property 
of its own below 42nd Street—a street railroad 
in operation and a depot and other lands in the 
city—might be in funds when the Consolidated 
Mortgage Bonds should mature, to pay off all, 
or some part thereof, thus making an investment 
of its surplus funds without going outside of its 
agreement with the Central Company, as that 
company in such case agreed to continue to pay 
interest at the rate of 7% on the amount of the 
bonds so paid as if the mortgage had been ex- 
tended instead of paid off. This would seem, 
however, to apply to such bonds only as the 
Harlem Co. could pay out of its own resources, 
or with its cwn property and not by raising 
money by the issue of other bonds.” 

Mr. Anderson then calls attention to the provision 
in the Fifth section of the contract by which the 
Harlem Company covenants that it will not issue 
any additional stocks or bonds, except at the request 
or upon the demand of the Central Company, as 
thereinafter set forth, and calls attention to the fact 
that the provision thercinafter set forth in the Sixth 
clause authorizes the Central Company to demand 
from the Harlem Company that it shall issue “new 
bonds in lieu of the Consolidated Mlortgage Bonds, 
which shall be paid at maturity by the Central Com- 
pany,” and concludes “that no issue of bonds of any 
kind can be authorized by the Harlem Company 
until after the Consolidated Mortgage Bonds shall 
have been paid at the maturity thereof.” Mr. An- 
derson then discusses the further provisions of the 
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contract as bearing on the question of the meaning 
of the word “rent,” as used in the lease, and con- 
cludes: 


“Tt can hardly be imagined that the parties, 
after cutting off the sources of credit which the 
Harlem Company had enjoyed, contemplated 
that the Hariem Company would or could bor- 
row the twelve millions of money required to 
pay the principal of the consolidated bonds 
at such a reduction of interest as would make 
it possible to obtain such loan and realize a 
profit upon the strength of the 7% interest to be 
paid by the Central Company in case of such 
investment by the Harlem Company, but this 
provision was intended rather to secure an in- 
vestment by the Harlem Company of any suin 
which might be realized by that company from 
the sale of its depot grounds and other real 
estate below 42d Street, should such sale be 
made, or by a possible sale of its street line and 
the properties connected therewith and, per- 
haps, from an accumulation from undivided in- 
come.” * * * “] have come to the conclie 
sion in my own mind that the fair interpreta- 
tion of the Sixth section of the contract to which 
you have referred and the one which would be 
given by the courts, should their aid be invoked, 
to determine what was to be done by the com- 
panies to carry into effect Section Sixth of that 
contract as related to these Consolidated 
Bonds, gives the Harlem Company the right 
to pay so much of the principal at maturity as 
the Harlem Company may then have funds in 
its possession derived from property still re- 
maining in its hands after the provisions of the 
contract have been complied with, which it 
wishes to invest. Upon the amount of the pria- 
cipal so paid by the Harlem Company the Cen- 
tral Company is to pay to the Harlem Company 
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7% semi-annually as a fixed charge, while the 
contract remains in force. The balance of the 
principal not paid by the Harlem Company 
is to be paid by the Central Company, and new 
bonds to be issued by the Harlem Company in 
lieu thereof for the amount so paid by the Cen- 
tral Company, aS may be requested by that 
company, at such rate of interest as may be 
agreed upon between the two companies, with 
coupons or interest warrants appended, and 

_ secured by mortgage upon the railroad proper- 

ty and franchises demised by the contract of 
1873, and to be renewed from time to time as 
may be necessary. * *-* In such case the 
Central Company would be under obligation to 
pay such interest upon the new bonds as the 
companies had agreed the new bonds should 
bear, upon the amount of new bonds issued, 
which will equal the amount of the principal 
of Consolidated Mortgage Bonds paid by the 
Central Company.” 

Now, what has become of the allegation of the 
complaint, that ‘on or shortly before April 14th, 
1897, the Harlem Company was advised by its coun- 
sel that it was the right and duty of the Harlem 
Company to pay off and discharge the outstanding 
Consolidated Mortgage Bonds of $12,000,000 matur- 
ing on May 1, 1900, upon their maturity”? 

Mr. Milburn: You do not construe that as referr- 
ing to Mr. Anderson’s opinion? You state that the 
complaint contains an imputation upon Mr. Ander- 
son. | 

Mr. Hornblower: I say that the complaint does 
contain an imputation upon Mr. Anderson when 
it says that the question was so clear as to be free 
from any reasonable doubt. 

Mr. Milburn: But there is no reference to Mr. 
Anderson. 

Mr. Hornblower: No; I did not mean to be under- 
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stood as saying that Mr. Anderson was mentioned 
by name. I merely mean to say that the fact was 
perfectly well known that Mr. Anderson had given 
this opinion, or it ought to have been known. It 
was also perfectly well known that Mr. Loomis has 
given a contrary opinion, and that these other gen- 
tlemen had given contrary opinions. Yet the com- 
plaint states that the question was one on which 
there could not possibly be a legal doubt—that is 
was so clear that it was fraud on the part of the 
Harlem directors to think the other way, even for 
a moment. I say the allegation of the complaint 
is, “That on or shortly before April 14th, 1897, the 
Harlem Company was advised by its counsel that 
it was the right and duty of the Harlem Company 
to pay off and discharge, etc.” 

The only opinion officially given by the counsel 
of the Harlem Company prior to April 14th, 1897, 
was against the right of the Harlem Company to 
pay off the Consolidated Mortgage Bonds, except 
out of its surplus cash in hand needing investment. 
The advice was that, if, and only if, the Harlem 
Company had cash in hand from the proceeds of 
sale of its other property or otherwise, it might de- 
vote that cash to the payment of the Consolidated 
Mortgage Bonds and to that extent, and to that ex- 
tent only, it would be entitled thereafter to receive 
the 7 per cent. from the Central Railroad upon the 
amount of the bonds so paid off during the remainder 
of the term of the lease. This is precisely the posi- 
tion which I have heretofore contended for, as the 
true construction of this lease, and it is certainly 
not the construction contended for by the plaintiff 
in this action or asserted by the directors of the 
Harlem Company at their meeting in April, 1897. 

The opinion subsequently given by Messrs. Loo- 
mis, Phelps & Green, is on its face even stronger 
against the contention of the Harlem Company than 
that of Mr. Anderson. They advised the Central Com- 
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pany that the Harlem Company’s claim was on its 
face absolutely wrong; they did not even make the 
concession that Mr. Anderson made in his opin- 
ion, and which J have made in my argument, that 
if the Harlem Company had funds in hand or sur- 
plus moneys which they wanted to invest in paying 
off and cancelling the bonds, they had a right to 
do it. But, as I have already pointed out, that was 
not the proposition submitted to the Central Com- 
pany, by the Harlem Board. The proposition pre- 
sented by the Harlem Board was not that they 
should pay off a dollar of those bonds and cancel the 
bonds out of their own funds, but that they should 
refund the bonds themselves for their own benefit 
and that thereafter the Central Company shoul 
continue to pay 7 per cent. premium, as theretofore ; 
and it was that proposition which Messrs. Loomis, 
Phelps and Green were meeting when they de- 
nounced it as unjust and as illegal. So that there 
may or may not have been any difference of opinion 
on this exceptional point, because that point was not 
presented to counsel for the Central Company. 
There was no suggestion made by the Harlem Com- 
pany that they wanted to pay off a dollar, or to re- 
duce the Consolidated Mortgage by one dollar. Now 
I come to the opinion of Mr. Trull. 

The opinion of Mr. Trull is, of course, not an 
Opinion given to the Harlem Company, nor does 
it appear that it was ever submitted to the officers 
of the Harlem Company or to the directors of the 
Harlem Company. The stipulation is that this 
opinion was given by Mr. Trull, “to his client, the 
Continental Insurance Company, and a copy there- 
of furnished to Francis Lynde Stetson in May cr 
June, 1897, and by him was delivered to H. McK. 
Twombly for like submission” (that is, submission 
to one or more of the Harlem directors). It 
does not appear, however, that it was ever so sub- 
mitted or that any one of them ever saw it. Even 
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if they did, they would certainly not be called upon 
to act upon the volunteer advice of Mr. Trull un- 
less they were convinced by the force of his reason- 
ing that Mr. Trull was absolutely and necessarily 
right. The delivery, however, to Mr. Stetson, of 
this opinion, you will observe by the stipulation 
was in May or June of 1897. This was after action 
had been taken by both Boards of Directors, and 
after the litigation had been commenced or author- 
ized between the two companies, and the opinion 
cannot be assumed to have had any influence upon 
either of the two Boards. It presents very forcibly 
Mr. Trull’s views of the construction of the con- 
tract in favor of the Harlem Railroad contention, 
which construction Mr. Trull has consistently 
maintained from that time to the present. He car- 
ries his confidence in the soundness of his own 
opinion to the extent of asserting, and I have no 
doubt believing, that no rational man can honestly 
hold any other opinion. The circumstance that Mr. 
Henry H. Anderson, the general counsel of the Har- 
lem Railroad, and the late Edward J. Phelps, of 
Vermont, the late Ashbel Green and Mr. Frank 
Loomis, ventured to differ with Mr. Trull in his 
legal opinion as to the construction of the lease 
does not in any degree shake Mr. Trull’s confidence 
in the infallibility of his own Judgment. 

There is, however, in Mr. Trull’s written opinion 
a significant statement bearing upon the question of 
the good faith of the Harlem Directors in the matter 
of the contract entered into by them with the Mor- 
ean firms for the sale of the re-funding bonds. I 
do not say this about Mr. Trull in any deprecatory 
sense. Ido not wish to be understood as criticizing 
him. I wish I had as much faith in my own opin- 
ion on any subject as Mr. Trull had in his when he 
had his client swear in the complaint that it was 
the only opinion any honest man could hold. That 
is practically the effect of the complaint. I envy 
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my brother Trull his confidence in his own judg- 
ment. I wish I had it. 

It will be recalled that Mr, Trull in his complaint 
in this action has made a most savage attack on the 
good faith of the directors of the Harlem Company 
in the matter of the bond contract, asserting that 
the price at. which the bonds were sold tothe Morgair 
firms was many millions of dollars below the fair 
market value of the bonds, and that the bonds could 
have been sold for many millions of dollars in ex- 
cess of the price received from the Messrs. Morgan. 
That is a very serious charge, in view of the fact 
that Mr. Morgan was a director of the Central Com- 
pany and afterward became a director of the Har- 
lem Company. 

Now, it seems from this opinion, that Mr. Truil 
himself in December, 1896—less than four months 
before the making of the Morgan contracts—ex- 
pressed his opinion with regard to the price of the 
bonds as follows: 

“Assuming that a new issue of bonds can be 
made by the lessor company bearing interest 
at the rate of 4% per annum, it is believed that 
the entire issue could be sold and disposed of 
upon terms which would realize a premium 
upon the total issue of $360,000.” 

In other words, in December, 1896, Mr. Trull was 
of opinion, and advised his client, the Continental 
Insurance Company, that it would be good business 
for the Harlem Company to refund their debt at 44 
and sell the bonds at 103 ; $12,000,000 at a premium 
of $360,000 is 103. Now suppose that is true— 
suppose Mr. Trull’s judgment about that was cor- 
rect, what would become of the 314% bonds? 

Now, of course, if 4% bonds could be sold for 103, 
of course, it would follow that a 314% bond would 
net sell at 103, but for as much less as the propor- 
tion of 14% per annum would bear to 4% per annum, 
namely: 14, which would bring the 314¢ bond much 
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below par and would make the price obtained from 
the Morgan firms instead of being millions of dol- 
lars less than the fair market value, millions of 
dollars above the fair market value. Indeed, the 
premium of $360,000 which Mr. Trull states would 
be a fair premium to obtain on 4 per cent. bonds, 
would of itself have come far short of showing that 
even 4 per cent. bonds, if issued and sold to the 
Syndicate at par, would have been sold at many 
millions of dollars less than their fair market value. 
They would have been sold at exactly $360,000 less 
than fair market value. In other words 4 per cent. 
bonds if sold at par would have been sold at $360,- 
000 less than fair market value; yet the complaint 
says that 314 per cent. bonds, sold at par, were sold 
for many millions of dollars less than fair market 
value. Yet my learned. friends on the other side 
would have your Honor believe that the Board of 
Directors of the Harlem Company acted wrongfully 
(let us not be afraid of strong language, for that is 
what it comes to)—acted wrongfully and corrupt- 
ly in making a contract with the Morgan firms in 
April, 1897, for the sale of 314 per cent. bonds at 
par, when, according to Mr. Trull himself, 4 per 
cent. bonds would have been negotiable only at 103. 
It is also to be observed in this connection, even 
if Mr. Trull were correct in his view that 4 per cent. 
bonds could have been negotiated at 103, it is quite 
evident that the premium received by the Harlem 
Company would have been wiped off in a few years 
by the saving in interest actually effected by the 
company. In other words, by refunding the debt 
at par by issuing 314 per cent. bonds, instead of re- 
funding by the issue of 4 per cent. bonds, the di- 
rectors of the Harlem Company effected a saving 
for 100 years of 1% per cent. per annum, while by 
issuing refunding bonds at 4 per cent. and selling 
them at $360,000 they would have incurred an obli- 
gation to pay 4 per cent. per annum for 100 years, 
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making a difference in saving to the Harlem Com- 
pany by the plan actually adopted by the Harlem 
directors over the plan suggested by Mr. Trull of 
$60,000 per year, being 14 of 1 per cent. on $12,- 
000,000 for 100 years, being $6,000,000, or 14, of the 
total principal. Deducting from this saving the 
$360,000 premium which they might have got, ac- 
cording to Mr. Trull, by issuing 4% bonds, we have 
a net gain to the Harlem Company by the plan 
actually adopted over that suggested by Mr. Trull, 
according to his figures, of $5,640,000. However, 
this feature of the case need not be dwelt upon at 
any further length, since we understand that the 
Referee has expressed a decided opinion to the effect 
that the evidence in the case fails to impeach the 
- bona fides of the bond transaction, and that the bur- 
den is on the other side to satisfy him that there 
was any fraud or even error of judgment on the part 
of the directors in this matter or that the price at 
which the bonds were sold to the Morgan firms was, 
in fact, below their fair market value at the time of 
the sale. 

I would not have gone into this digression were 
it not for the fact that Mr. Trull’s opinion is in the 
record, that it was put in at his request as a sched- 
ule annexed to the fact, or rather, put in with his 
consent, at our request in order that the whole case 
might be before the Referee. That being in, this 
remark of Mr. Trull about these bonds has led me 
into this digression. So much, then, for the legal 
opinions. 

The Referee: There is one fact, if it has any sig- 
nificance—in the notice, if I recollect correctly, 
which Mr. Vanderbilt as president of the company 
gave to the stockholders, of the stockholders’ meet- 
ing, he recited that counsel for the Central Com- 
pany claimed they were entitled to all the savings, 
whereas the counsel for the Harlem Company had 
advised that company that they were entitled to it. 


4s 


1 


io 


148 


Mr. Hornblower: Yes, that was the subsequent 
counsel brought in, Mr. Stetson and Mr. Choate. 

Mr. Milburn: It is not fair to base the allegation 
of the complaint upon that circular. 

Mr. Hornblower: You mean merely, as a sugges- 
tion of why that allegation might have been made 
in the complaint, in regard to the counsel? 

The Referee: No, it was simply that there must 
apparently have been some opinion given to the 


Harlem Company other than the opinion of Mr. 


Anderson, 

Mr. Hornblower: Undoubtedly. 

The Referee: To the contrary effect of that. 

Mr. Hornblower: Yes, I have already pointed 
that out to your Honor on the former argument. 
The original opinion of December, 1896 was given 
to Mr. Twombly and by him was communicated to 
the Harlem directors. They therefore deemed it 
advisable, apparently, in view of that opinion, al- 
though not officially given at that time to the Har- | 
lem Company, to take that position, and they then 
resolved subsequently to defend the litigation which 
the Central Company had bought. They retained 
then Mr. Stetson and Mr. Choate as counsel, and 
Mr. Stetson and Mr. Choate then became the coun- 
sel of the company and they conducted that defense. 
They were counsel in the litigation. I will read 
you the circular now; I was just coming to it. 

Second: The next point covered by the additional 
testimony introduced on behalf of the defendants is 
the circular of Mr. Cornelius Vanderbilt addressed 
to the stockholders of the Harlem Company in con- 
nection with the notice calling the special meeting 
of stockholders to pass upon the second supplemen- 
tary contract. The omission of the plaintiff to in- 
troduce this circular in evidence is most significant. 
It is referred to in the complaint and is character- 
ized in the complaint as a false and misleading docu- 
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ment. The complaint says, at folio 42 (pp. 14 and 
15): 

“Immediately after said meeting of August 
10th, 1898, the directors of the Harlem Com- 
pany caused a circular to be sent to the stock- 
holders of the Harlem Company of a partial 
and misleading character and not fully or fairly 
setting forth the facts with respect to said sec- 
ond supplementary contract. Said circular 
failed to set forth or disclose the fact that the 
said second supplementary contract contained 
the proviso hereinafter mentioned with respect 
to the sale of said new bonds at a premium of 
314 per cent. with a commission of 31% per cent. 
to the purchasers thereof, and also failed to set 
forth” (I must beg your Honor’s attention to 
what I must call the disingenuousness of this 
statement) “or state the fact that certain fa- 
vored stockholders of the Harlem Company and 
certain of its directors were interested in the 
contract for the sale of said bonds mentioned 
and referred to in said second supplementary 
contract.” 

The circular is not set forth nor is it annexed to 
the complaint, nor was, for that matter, the second 
supplementary contract, although that was the sub- 
ject matter of this suit. Nor is there any intimation 
in the complaint that the circular was accompanied 
by a notice of a stockholders’ meeting at which the 
second supplementary contract was to be passed up- 
on. It is not claimed, however, in the complaint that 
there was any failure to set forth or disclose any 
fact bearing upon the merits of the second supple- 
mentary contract itself, so far as it was or purported 
to be a compromise of an existing controversy be- 
tween the two companies. It is claimed that the 
circular omitted to state that the contract contained 
a proviso with regard to the sale of the new bonds. 
I have heretofore called the attention of the Ref- 
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eree to this proviso and have pointed out to the 
Referee that it is a perfectly harmless provision 
which could not give any greater validity to the con- 
tract for the sale of the bonds than that contract 
already possessed, and that the proviso was in no re- 
spect an essential or even an important feature of 
the compromise agreement. It was simply that 
“nothing herein contained shall be held to impair or 
destroy the effect” (I do not recall the exact lan- 
guage of the contract) for the sale of the bonds. 
Nothing should be held to impair it. But there was 
no express ratification of the contract, nor could 
there have been, nor would it have had any legal 
force or effect if there had been. It is claimed and 
it is true that the circular fails “to set forth or 
state the fact that certain favored stockholders of 
the Harlem Company and certain of its directors 
were interested in the contract for the sale of said 
bonds.” This fact was not set forth by the circular 
for the very good reason that it was not a fact. So 
far as concerns the directors, it is actually stipu- 
lated in this case not to be a fact. Indeed, there 
has been a total failure even to attempt to prove 
that any one of the directors of the Harlem Rail- 
road had any interest whatever in the bonds or in 
the syndicate transactions, except Mr. William K. 
Vanderbilt, and the Referee has already ruled in 
the course of my former argument that there is no 
evidence in this case that Mr. William K. Vander- 
bilt had a dollar of interest in the syndicate or in 
the bonds. So far as concerns the “favored stock- 
holders” who are alleged to have been interested in 
the syndicate, I shall recur to this subject at a later 
stage of my argument. 

Mr. Milburn: I do not know how important it is, 
but I do not know that the Court has ruled that. 

Mr. Hornblower: Perhaps I should not have said 
ruled. Of course I do not mean by that that the 
Court has decided it; expressed its opinion, perhaps 
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IT should say. I merely mean to say that the Court 
has expressed its opinion. I do not understand 
that the Court has ruled on anything thus far. As 
far as the “certain favored stockholders” are con- 
cerned, I shall come back to that later in my argu- 
ment when I come to discuss the stockholders’ meet- 
ing, and to show your Honor that that is just as 
baseless in substance as any of these other charges. 

Suffice it to say here that, even if there had been 
“favored stockholders,” there is nothing to show that 
Mr. Cornelius Vanderbilt or any other officer of the 
Harlem Railroad knew of that fact at the time when 
this circular was issued. 

Recurring to the circular itself, which will be 
found at pages 238 to 240 of the record, I challenge 
the other side to point out one single statement in 
that circular which, in view of the stipulated facts 
in this case, can be characterized as either a false 
or misleading statement or even a suppressio vert. I 
venture to say that even the Referee himself could 
not dictate a fairer, fuller or franker statement of 
the situation as it then existed and of the question 
to be submitted to the stockholders of the Harlem 
Company for their consideration. 

I propose now to read that circular to you in full. 
It is not very long, and I can comment on it as I 
go along. It accompanies a formal notice for a 
stockholders’ meeting. Of course there was no legal 
obligation imposed upon the president of the rail- 
road company to send out any circular; he had sent 
out a notice and informed the stockholders that 
they could get a copy of the contract which was to 
be voted on, at the office of the company. Each 
stockholder could have gone and got a copy of the 
contract and submitted it to his personal counsel 
and got his advice on it, precisely as the Continental 
Insurance Co. did. But Cornelius Vanderbilt, in or- 
der to avoid any possible question about his fairness 
or the fairness of the Harlem directors, sent this 
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circular more than a month before the stockholders’ 
meeting. No snap business about this. They had 
more than a month to consult counsel, to go and get 
a copy of the agreement, about which they could 
inquire in any direction to find out if there had been 
anything suppressed from it. I read the circular: 

“To the Stockholders of the New York and Har- 

lem Railroad Company: 

At the same time with this, you will receive 
the legal form of notice of a meeting of stock- 
holders, to be held at the office of the Company 
at the Grand Central Station, on Wednesday, 
October 5, 1898, at 12 o’clock noon, for the pur- 
pose of considering the final adjustment and 
settlement of the differences between this Com- 
pany and The New York Central & Hudson 
River Railroad Company, growing out of the 
Contract of Lease of April 1, 1873. 

In and by that contract, it was provided that 
the Central Company should pay the interest 
upon all bonds of the Harlem Company, in- 
cluding, of course, the 7 per cent. Consolidated 
Mortgage bonds, which are outstanding for the 
ageregate principal sum of $12,000,000 and 
which will fall due May 1, 1900. 

Subject to the contingencies of the litigation 
hereinafter mentioned, arrangements have been 
made to refund these bonds at maturity at an 
annual interest of three and one-half per cent., 
so as to effect a saving of $420,000 per annum, 
being exactly one-half of the interest.” 

There is no mis-statement up to that point, no 
suppressio veri. $420,000. is to be saved to 
somebody by the refunding of those bonds. The 
circular continues: 

“Discussion and differences concerning this 
saving have developed between the two com- 
panies as follows: 

“Under the advice of eminent counsel—” is 
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not that true? “the Central Company contends 
that the Central Company is entitled to all of 
the interest saving effected by the favorable re- 
funding of the Harlem debt.” 

Did not Mr. Phelps and Mr. Loomis and Mr. 
Green advise that? And could any more emi- 
nent and competent counsel be found in the 
United States in corporation matters or in any 
other matters than those three gentlemen, taken 
together? 

“On our side”— (the Harlem side)—-also with 
the support and under the advice of competent 

' counsel the Harlem Company asserts that by 
the express provisions of the lease of April 1, 
1873, the Harlem Company is entitled to the 
whole of this interest saving.” 

These competent counsel were Messrs. Stetson 
and Choate. 

The Referee: That suit had been commenced? 

Mr. Stetson: Yes, I was the attorney, and Mr. 
Choate was the counsel on the answer. 

Mr. Hornblower: The suit had been pending for 
over a year. The circular continues: 

“Thus encouraged, by legal opinions, dia- 
metrically opposed, the two companies have 
become involved in a litigation now pending.” 

Isn’t that true? It is absolutely true, it had been 
true for a year. That answers the question which 
the Referee just put to Mr. Stetson. 

“As the result of which either one or the 
other must gain either the whole or none of the 
benefit to be affected by the proposed saving 
in annual interest ;” 

Is not that a correct statement of the effect of 
that suit? Could anything have been more fully 
put before the stockholders? 

“And which, in any event, must long delay 
the settlement of the question.” 

Of course it must. With the advice of eminent 
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counsel on both sides, facing opposite ways, no 
board of directors would have been justified in 
stopping short of the opinion of the Court of last 
resort, and we know that the opinion of the Court 
of last resort could not have been obtained within 
at least two years, possibly three years, from the 
time of the trial at Special Term, and the case had 
not then even been reached before the Special Tertn. 
That is, it had been reached once upon the Calendar, 
and would have been tried but for the illness of a 
witness, which necessitated a postponement. Hav- 
ing been postponed, it lost its position on the Cal- 
endar and was delayed. 

Mr. Vanderbilt does not express any opinion of 
his own or either side of that question. He does 
not undertake to influence the Judgmentofthestock- 
holders in the slightest degree. Mr. Stetson says 
he has expressed an opinion in the last clause. He 
recommends the compromise, but that is not what 
Isaid. JI adhere to my statement that Mr. Vander- 
bilt undertakes to express no opinion as to the mer- 
its of the controversy as to which party was entitled 
to the whole of the saving, or, rather, which party was 
not entitled to any of the saving; nor does he at- 
tempt to influence the judgment of the stockholders 
in the slightest degree in this proceeding. He 
leaves them to judge for themselves. He then goes 
on to say: : 

“As the point in difference is a fine one—” 

Well, Mr. Trull does not think it is a fine one. I 
do, others may; Mr. Vanderbilt thought so. Mr. 
Stetson himself, who wrote the opinion on which 
the Harlem Board was relying thought it was al- 
ways a fine one on which courts might differ. He 
said so in the opinion which is in evidence here. He 
advised the Harlem Company that their position 
was not so clear as not to admit of reasonable 
doubt; he advised them that it was one on which the 
courts might differ, and one which might fairly 
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and properly be compromised. Everybody has 
thought so except the attorneys for the various 
plaintiffs in this litigation. Mr. Vanderbilt says 
“the point in difference is a fine one, and the possi- 
bilities of judicial interpretation are various and 
uncertain.” Isn’t that true? 

“As the point in difference is a fine one and 
the possibilities of judicial interpretation are 
various and uncertain, the Board of Directors 
have reached the conclusion that the common 
advantage would be promoted were each com- 
pany now to make certain for itself a fair share 
of this gain by securing substantially one-half 
of the interest saving, and thus avoid the risk 
of losing all in an unsuccessful effort to gain 
all.” 

Could anything have been more fairly stated than 
that? Has your Honor ever been concerned in a 
litigation as counsel in your life, in which there was 
any question of law involved, on which counsel 
might reasonably differ, in which you would not 
be willing to give just that advice? 

“Under these conditions the Board of Direct- 
ors of each company appointed a sub-commit- 
tee, consisting of Messrs. Callaway, Morgan 
and Twombly of the Central Company, and 
Messrs. Van Santvoord, Freeman and Dutch- 
er, of the Harlem Company.” 

There was no concealment about that; the names 
are given; any one could have gone and talked to 
any one of these committees and got his advice. 

“These committees met in joint session upon 
August 10th and unanimously reached a con- 
clusion that it would be fair to adjust and 
settle the lease of April 1, 1873, by adding 2 
per cent. to the annual dividend received by 
the Harlem stockholders, who thus would re- 
ceive from and after May 1, 1900, under the 
lease (and exclusive of their lease in the Street 
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Railway Company) annual dividends of 10 
per cent. instead of 8 per cent., as payable prior 
to that date. . 

This increase in dividends to the Harlem 
stockholders, amounting annually to $200,000, 
is only $10,000 less than one-half of the entire 
interest saving, and is the nearest possible ap- 
proach to exactly one-half, if an even percent- 
age be adopted.” 

Is not that correct? 

“The Board of Directors of the Harlem Com- 
pany regards this adjustment and settlement 
as desirable and it is respectfully recommended 
to the acceptance and approval of all Harlem 
stockholders at their meeting which, as above 
stated, has been called for October 5. 

“Recommended,” not because of any doubt on the 
part of Mr. Vanderbilt as to the legal question, nor 
because of any certainty on his part as to the legal 
question, but recommended because there was a dif- 
ference of opinion between eminent counsel and 
because it was better to have a bird in the hand than 
two in the bush, especially if the bush was up in 
Albany and could not be reached for several years. 
The circular is signed, “C. Vanderbilt, President.” 

“A copy of the proposed Supplementary Con- 
tract may be obtained by any stockholder upon 
application at the office of the company.” 

Now, there was the president of the company, is- 
suing this circular in his official capacity, a man 
who at that moment owned 39,668 shares of Harlem 
stock, the par value of which would be nearly 
$2,000,000. On the other hand he owned only 15,500 
shares of Central stock, the par value of which, if 
I figure correctly, would be only about $1,500,000. 
That is par value. Taking it on the par value, his 
interest in the Harlem was greater than his interest 
in the Central. Taking it.on market values his in- 
terest in the Harlem was many times that of his in- 
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terest in the Central. Taking it on the basis of the 
compromise agreement, as I have heretofore pointed 
out to your Honor, and as appears by the schedules 
annexed, his annual net loss, if the Harlem Com- 
pany’s position was correct, as a Harlem stock- 
holder, over his annual gain as a Central stock- 
holder, was $40,224.80 a year. Aud yet my friends 
say in their complaint that this circular was par- 
tial and misleading. I confess I cannot unde?- 
stand it. 

What fact is there bearing upon the question of 
the fairness of this compromise which is omitted 
from this statement, except the imaginary fact in- 
vented by the suspicions—mere suspicions, malicous 
suspicions we might also say, because they were sus- 
picions which were based upon the proposition that 
a man must be actuated by personal and dishonest 
motives because he acts as a member of a Board— 
based upon the suspicions of dissenting stockholders 
and wholly baseless, that the directors of the Harlem 
Railroad were interested in a Bond Syndicate—a 
fact disproved by the evidence in this case, and stipu- 
lated to be not a fact. If any stockholder so desired, 
he could at any time have examined the second sup- 
plementary contract by himself or his legal adviser, 
and he is notified that a copy thereof may be ob- 
tained upon application at the office of the company, 
and yet my learned friends have, without annexing 
this circular to their complaint, deliberately charged 
that this circular was a false and misleading one. 

Further comment seems to be unnecessary. If 
ever a stockholders’ meeting was fully and fairly 
advised upon the question upon which they were 
to deliberate, this stockholders’ meeting was so ad- 
vised. It is true that proxies were sent to the stock- 
holders to be signed by them, should they so desire, 
instructing the proxies to vote for the second sup- 
plementary contract. No stockholder, however, as 
I have already pointed out, was under any obliga- 
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tion, legally or morally, to sign such a proxy unless 
he thought it to his best interests and the best inter- 
ests of his fellow stockholders. The allegation that 
a Inajority of the stock of the Harlem Company was 
owned or controlled by the directors is abundantly 
disproved by the figures which I have heretofore 
submitted to the Referee and which are stipulated 
in the case. Two-thirds of the stockholders of the 
Harlem Company were independent outsiders, Cor- 
porations like the Mutual Life Insurance Company, 
The Equitable Life Assurance Society, The Conti- 
nental Insurance Company and others of like char- 
acter, investors, like Samuel D. Babcock and other 
men of substance in this community, people who 
were absolutely independent of the Vanderbilts or 
the Vanderbilts’ control, and as competent to judge 
of their interests as any one of the members of that 
Board. They were perfectly competent to decide as 
to their own best interests, and they were presum- 
ably advised by competent and able counsel. 
Having thus cleared the way for action, I come 
to the action of the stockholders’ meeting. And 
here again your Honor was left to grope in the dark 
at the close of the plaintiff’s case. The minutes of 
the stockholders’ meeting were printed in this book, 
but my learned friends on the other side refrained 
from submitting them to you as evidence. They 
are now in. Every scrap of paper that we can fin‘ 
in this case that bears on this controversy in the re- 
motest degree is now before you, and before you at 
our instance and request. And what do we find? 
The stockholders got together on the 5th of October, 
1898. They had been fully advised, as we have 
seen, of the object of the meeting by the notice dated 
the 1st of September, 1898, more than a month be- 
fore the meeting. They were given, each and all, 
an opportunity to obtain a copy of the supposed 
second supplementary contract which as I have 
already said could have been submitted by each and 
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every stockholder to his individual counsel. The 
‘Continental Insurance Company undoubtedly ob- 
tained a copy of this second supplementary con- 
tract and undoubtedly submitted it to Mr. Truil 
for his opinion. Every other stockholder had a 
right to do the same. There was nothing secret 
about this meeting, nothing hurried, nothing under- 
handed; everything was open and above board. 
The meeting: having been thus duly called and 
convened, met on the 5th of October, 1898. The 
minutes of the meeting will be found at pages 409 
to 415. Of the 200,000 outstanding shares of the 
company, 157,561 shares (over three-fourths) were 
present and were represented by the holders there- 
of or by their lawful proxies. That is to say that 
over three-fourths of the entire stock of the com- 
pany was represented. It is not a case, therefore, 
of a mere quorum or a mere majority of the stock- 
holders, but three-fourths of the stockholders were 
there by person or proxies which they had freely 
and voluntarily given, with full knowledge of the 
situation, with full opportunity to examine into 
the contract; and they were there at that meeting. 
Practically five-sixths, I am told, the proportion 
is. The secretary laid before the meeting a copy 
of the proceedings of the Board of Directors of the 
company at their meeting on June 28th, 1898, and 
a copy of the proceedings of the committee appoint- 
ed in and by the resolutions of the Board at its 
joint meeting upon the 10th day of August with 
a committee appointed by the directors of the New 
York Central and Hudson River Railroad Com- 
pany (which copies of proceedings were directed 
to be prefixed to the minutes of the proceedings of 
this meeting). “If any formality was omitted which 
your Honor can think of I cannot perceive what it 
was. Then this took place: 
“The secretary then submitted to the meeting 
the draft of the proposed second supplement- 
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ary contract between this company and the 
New York Central and Hudson River Railroad 
Company as approved by said two committees 
in their joint session upon the 10th day of Au- 
gust, 1898.” 

Among the directors present was Mr. Dutcher, 
who, as I have already pointed out, was not a di- 
rector of the Central Railroad and whose interest 
in the Harlem Railroad was much greater than that 
in the Central Company—who had a substantial in- 
terest in the Harlem Company, not a mere nominal 
holding of stock, and who was not a mere nominal 
director, but a man who had a very substantial in- 
terest in the stock of the Harlem Company as an 
investor. He was there and submitted certain reso- 
lutions, the effect of which was that the stockhold- 
ers approved the resolutions of the Board of Di- 
rectors of June 28th, 1898, and of the committee 
appointed under the resolutions at their joint ses- 
sion with the committee of the Central Company 
on the 10th of August, 1898, and 

“2. That the Board of Directors and the 
proper officers of the New York and Harlem 
Railroad Company be and hereby they are 
authorized in the name and in behalf of the 
New York and Harlem Railroad Company and 
under its corporate seal, to make and execute 
and to deliver to and with the New York 
Central and Hudson River Railroad Company 
and to perform a second supplementary con- 
tract, modifying and amending the provisions 
of the contract of lease of April 1, 1873, sub- 
stantially as set forth in the printed draft of 
contract now submitted to this meeting, which 
hereby approves of the form and provisions of 
such second supplementary contract.” 

And yet my friends would have us understand 
that this was something merely formal and per- 
functory. 
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Your Honor will see that the resolution says ‘To 
perform the second supplementary contract,” not 
only to execute, but to deliver; not only to deliver 
but to perform the contract which this minority is 
now seeking to set aside. 

I might also say right here that I have read the 
circular which was sent out to the stockhold- 
ers prior to that meeting, and which described in 
general terms what the contract was. That circu- 
lar is followed by a notice that a copy of the con- 
tract could be obtained. I have already stated 
that. Then the formal notice which was sent to 
the stockholders, accompanying the circular advised 
that they would be called upon to take final action 
upon that contract at that meeting; so that nobody 
who signed that proxy could have been unaware of 
the force and effect of it. Not only that, but the 
circular expressly authorizes the proxy to vote in 
favor of it. 

It further appears by the minutes of the 
stockholder’s meeting that that matter did 
not pass sub silentio, that it was not a mere 
perfunctory performance. It does not appear 
that the matter went through without dis- 
cussion or that the stockholders had no oppor- 
tunity to be heard; but on the contrary it appears 
that Mr. C. A. Collin, on behalf of holders of about 
10,000 shares of stock (names not given) objected 
to or protested against the submission to vote on the 
resolutions of Mr. Dutcher. It further appears 
that Mr. Trull also made the same objection and 
protest and additionally objected to the submission 
of the proposed eighth article of the contract in so 
far as it tended to ratify or approve the sale of the 
Harlem bonds under its contract with the firm of 
J. P. Morgan & Company and Messrs. J. S. Morgan 
& Company, under date of April 18th, 1897, 
showing that that very paper must have been known 
in substance to Mr. Trull and therefore presump- 
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tively known to other stockholders. Mr. Henry 8. 
Bennett then moved that the meeting be adjourned 
until December 7th, 1898, which motion, being sub- 
mitted, was defeated and the question then recurred 
upon the adoption of Mr. Dutcher’s resolution. 
Observe that these gentlemen had had a month in 
which they could have gone and got proxies if they 
had wanted them, against this second supplemen- 
tary contract, if they could have satisfied stockhold. 
ers that it was not in their interest. The polls were 
thereupon declared to be and remain open until 
two o’clock P. M. for the reception of the vote upon 
Mr. Dutcher’s resolutions. Thereupon the inspect- 
ors of election received the votes of all the stock- 
holders present who were represented and desired to 
vote. After the polls had been closed the inspectors 
reported that the holders of 146,519 shares had 
voted in favor of the resolutions, and the holders 
of 11,042 shares had voted against the resolutions. 

The Referee: Not germane to your discussion, 
but incidentally, does it appear how many shares 
are represented by the plaintiff here? 

Mr. Hornblower: Yes, it appears that some 11,000 
shares are represented, 11,000 shares which still dis- 
sent out of the 770 stockholders, representing 200,- 
000 shares. 

The Referee: But they have not come into this 
litigation beyond the 5,000 shares or so represented 
by the Continental Insurance Company. 

Mr. Hornblower: No. 

After the vote had been taken and the inspectors 
had made their report, this took place, and I call 
attention to this very significant resolution—“There- 
upon it was unanimously resolved”—what had be- 
come of Mr. Trull and Mr. Collin in the meantime I 
do not know, but it was unanimously resolved: 

“That the President or any Vice-President 
and the Secretary of this Company be and they 
are authorized and directed in its behalf to 
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take all such action ag from time to time may 
become necessary or proper to carry into effect 
the resolutions adopted by the Board of Direct- 
ors June 28th, 1898, and by the stockholders 
October 5th, 1898.” 
Upon motion the meeting thereupon adjourned. 
Now, we might insist that the dissenting stock- 
holders, by not opposing this resolution, acquiesced 
in the result of the vote taken by the stockholders. 
It may, we think, very fairly be claimed that it was 
the duty of dissenting stockholders, even though 
they had expressed in advance their opposition to 
the resolutions and had voted against the resolu- 
tions, nevertheless to notify their fellow stockholders 
in some shape or form, after the vote, that they did 
not acquiesce in the views of the majority, since it 
is a general rule not only of Parliamentary Law 
but of all forms of popular government, both corpo- 
rate and political, that a defeated minority are pre- 
sumed to acquiesce in the action of the majority. 
The fact that I go to the polls and vote against a 
man for office raises no presumption that I am not 
going to acquiesce in the will of the majority after 
he is elected. The fact that a member of the Assem- 
bly of the State of New York votes against or even 
protests or argues against a bill raises no presump- 
tion that he is going to contend that that bill hag no 
legal force and effect after it is passed. But, after it 
has been passed, if he then takes the position that it 
has been illegally passed, it is his duty, then, to 
announce that proposition and stand upon it. How- 
ever, I need not spend any time discussing this aca- 
demic question, because it is wholly unnecessary to 
any decision in this case. This resolution, even if 
adopted over the objection and protest of the dis- 
senting stockholders would have been equally ef- 
fective, and I do not care to raise any question of 
estoppel as against them on that point. It appears 
by the certificate of the inspectors that stockholders 
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owning at least two-thirds of the capital stock 
which was represented and voted upon in person or 
by proxy at their meeting, had voted for the resolu- 
tion of Mr. Dutcher, for the adoption of the See- 
ond Supplementary Contract, which is the contract 
attacked in this suit. I said two-thirds were repre- 
sented. I shall show your Honor just what the pro- 
portion was, exactly, and how insignificant the pro- 
portion of stock was, represented by the dissenters. 
What is the answer made by the other side to the 
regularity or bona fides of this action of the stock- 
holders? Insinuations and charges have been made 
in the complaint that these stockholders who voted 
in favor of these resolutions were not fully and fair- 
ly advised of the situation; that they were induced 
to give proxies in favor of the second sup- 
plementary contract under a misapprehension 
of the situation. It is further insinuated and 
charged that the stockholders were in some 
way bribed or influenced to vote in favor of 
the contract by reason of their interest in certain 
syndicate transactions. They are denominated in 
the complaint as “certain favored stockholders.” 
Let us see how the evidence stands on these two 
charges. So far ag concerns the alleged mislead- 
ing character of the circular, I have already dis- 
cussed this, and I trust have sufficiently shown that 
there is no basis for any such charge. Even if there 
were, it could only avail such stockholders as act- 
ually executed proxies or voted in favor of the reso- 
lutions at the stockholders’ meeting. Any _ stock- 
holder who executed such a proxy or whe so voted 
might disaffirm his proxy or his vote upon proof that 
he wag misled to his prejudice or that he acted in 
ignorance of his rights or of the exact situation. 
Even as to such stockholders, however, those who 
voted or gave proxies, the rule of law is that: 
“A stockholder is bound by the action of his 
proxy at a stockholders’ meeting, unless he ex- 
ercises the most active diligence in repudiating 
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the same, and is chargeable with such knowl- 
edge of what was done at the meeting as he 
ought to have obtained in the exercise of rea- 
sonable diligence, etc.” 
Synnott v. Cumberland Building Associa- 
tion (Circuit Court of Appeals, Lurton, 
J.), 117 Fed. Rep., 379. 

The Referee: Nobody is here repudiating? 

Mr. Hornblower: No, sir. Five years have gone 
by since that stockholders’ meeting and during that 
period no human being has come forward to say 
that any fraud was practiced upon him. These dis- 
senting stockholders seek to repudiate the action 
of the majority on the ground that that majority 
was not fully informed of what they were doing. 
Such a thing as that presents a proposition which I 
venture to say has never before been presented to 
a Court of Equity. 

Coming now to the interest of these so-called 
favored stockholders, it is claimed or insinuated 
that certain favored stockholders were interested in 
the Syndicate transactions and that that interest 
influenced their action at the stockholders’ meet- 
ing. There is nothing of substance in this when 


' the figures are examined. It appears by Article 


39 of the stipulation as to facts that certain stock- 
holders of the Harlem Railroad were subscribers to 
the syndicate agreement of April 14, 1897, and that 
of certain of these stockholders who were subscrib- 
ers to the syndicate agreement the following voted 
at the stockholders’ meeting of October 10, 1898 in 
favor of the said second supplementary contract, 
namely: 

The Mutual Life Insurance Company, holding 
9,085 shares of Harlem. | 

United States Trust Company, holding 1,050 
shares of Harlem. 

The Union Trust Company, holding 1,000 shares 
of Harlem. 

Strong, Sturgis & Company, holding 18 shares of 
Harlem. 
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Morristown Trust Company, holding 93 shares 
of Harlem. 

J. P. Morgan, holding 6,125 shares of Harlem. 

Adding all these shares together, however, we 
have only 17,871 shares, out of the total of 
146,519, which were voted at the meeting in favor 
of the compromise agreement. It is urged, how- 
ever, that certain of the stockholders who voted 


‘in favor of the second supplementary contract at 


the stockholders’ meeting were interested as trustees 
or directors or stockholders in certain of the corpora- 
tions or were members of certain firms who were 
subscribers to the Syndicate Agreement. And the 
plaintiffs swing a bigger circle and try to swing in 
some more of the stockholders interested in that way. 
It is also claimed that Mr. William K. Vanderbilt 
was interested in the Syndicate Agreement, or in 
the profits on the sale of the bonds sold to J. P. 
Morgan & Company and J. 8. Morgan & Company 
by the Harlem Railroad Company. 

I have already pointed out that this charge as to 
Mr. William K. Vanderbilt is stipulated out of the 


case by the stipulation made with regard to him, 


and that itis practically agreed that he had 
no pecuniary interest whatsoever in the Syn- 
dicate Agreement, and that his only  in- 
terest in the bonds was as cestui que trust 
under the trust created by the will of William H. 
Vanderbilt, and that he had no personal interest in 
the bonds. If there is any question whatsoever about 
Mr. William K. Vanderbilt’s interest I will discuss 
that fully before I get through if my friends dispute 
ite 

The Referee: You mean he is entitled only to a 
life interest in the income created by the trust? 

Mr. Hornblower: Yes, sir, as my friends do not 
in terms admit that William K. Vanderbilt had no 
pecuniary interest in these bonds, I shall come back 
to that; but for the present I am conceding it, so 
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that it becomes immaterial for the present discussion 
of this point. I am conceding that he had some 
interest in these bonds, that he was in some way dis- 
qualified from voting as a stockholder, but I will 
take him in; I will take in every human being, cor- 
poration or firm that can by any construction, 
however strained, or far fetched, be claimed to have 
had the remotest interest in these bonds. I am go- 
ing to bring them all in, within the widest possible 
circle that can be laid down by my friends on the 
other side, and show that their interest is absolutely 
insignificant in this case. I propose to add to those 
I have already given you, who were themselves sub- 
seribers to the syndicate, every corporation or firm, 
of which any director or stockholder or partner 
was interested in the syndicate in any way, shape 
or form, as far as the stipulation shows. And 1 
also propose to add William K. Vanderbilt. 
Adding all these together, we have the following: 


Shares. 

W. K. Vanderbilt, 18,718 
J. P. Morgan, 6,125 
Mutual Life Insurance Company, 9,085 
United States Trust Co., as Trustee, 1,050 
Union Trust Company, as Trustee, 1,000 

- Strong, Sturges & Company, 18 
Morristown Trust Company, 93 

- Charles Lanier 200 
Samuel D. Babcock, 50 
Charles S. Smith, 100 
William D. Sloan, 100 
‘Chauncey M. Depew, individually 200. 
Chauncey M. Depew, as Trustee, 560 
Samuel F. Barger, 100 
Frederick W. Vanderbilt, individually, 100 
Frederick W. Vanderbilt, as’ Executor, 4,460 
Samuel Thorne, individually, 400 
Samuel Thorne, as Trustee, 1,000 
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Now, we have added in every person, or firm or 
corporation which is claimed to have been interested, 
directly or indirectly, in the Syndicate contract or 
profits, and we have a total of 43,359 shares. In 
other words, out of a total of 146,519 shares which 
were voted in favor of the compromise agreement, 
less than one-third of the total. number had the 
slightest or remotest interest in any shape, manner 
or form that the imagination of my friends on the 
other side could suggest in the Syndicate transac- 
tion for the purchase and sale of these bonds, in- 
cluding William K. Vanderbilt, who had not one 
dollar of interest except as a life tenant of a fund, 
and could not make a dollar personally by the pur- 
chase and sale of the principal. So that we have 
less than one third. But my friends will say, “Oh, 
yes that is all very well but you know that the Har- 
lem stockholders were also the Central stockholders. 
You know that those Central stockholders were more 
largely interested in the Central than in the Har- 
lem.” Well, they said that as to the directors; and 
it was an absolutely baseless charge; only one man 
in the whole number turns out to have had a larger 
interest in the Central Company than in the Har- 


lem. When we come to the stockholders it is even - 


more absurdedly unfounded, for what do we find? 
Your Honor will see that there were 200,000 shares 
of the Harlem and there were 1,000,000 shares of 
the Central. I have shown that if the plaintiff’s 
contention be correct, the Harlem lost $220,000 a 
year by this Compromise Agreement, and that the 
Central made a clear gain of $220,000 by the Com- 
promise Agreement; and that the $220,000 which 
the Harlem Company lost was a direct loss to the 
stockholders of that company. We have then the 
conclusion, as I have pointed out two or three times, 
that each stockholder lost $110 a year upon his 
Harlem stock, and assuming that the gain to the 
Central was evenly divided and apportioned among 
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_all the million shares of Central stock, each stock- 
holder of the Central Company would have made 
twenty-two cents a share per year.. Now, you see 
-that is in the proportion of five to one. In other 
words, assuming that a man held 100 shares of Har- 
lem stock and 100 shares of Central stock, he would 
lose, according to their theory, $110 per year as a 
Harlem stockholder while he would only gain $22 
a year ag a Central stockholder. It is evident, 
therefore, that no one of the common stockholders 
of the two companies can gain by this compromise 
unless he owned five times as much stock in the Cen- 
tral Company as in the Harlem Company. If he 
owned 501 shares of stock in the Central Company 
and 100 shares in the Harlem Company he would 
make twenty-two cents a year by the comproniise. 

The Referee: Let me see if I understand it. Is 
that based upon this view, that if the $220,000 which 
went to the Central Company had all been given 
to the Harlem stockholders, each received yearly a 
dollar or so upon his stock? 

- Mr. Hornblower: Yes, $1.10. 

The Referee: Whereas, as it went to the Central 
Company, the Central Company received twenty- 
two cents. 

Mr. Hornblower: Yes, that is the idea. 

Mr. Stetson: If it were distributed. There was 
an obligation to distribute, as to the Harlem Com- 
pany, but none as to the Central. 

Mr. Hornblower: It follows mathematically from 
these facts that unless a stockholder held five times 
as much in the Central Company as he held in the 
Harlem Company he would lose on this theory by 
the compromise agreement. Now, what is the fact? 
We have been carefully over these schedules and 
we find the following. These are the only stock- 
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holders of the two companies who owned five times 
as much Central stock as they did of Harlem stock: 


Shares, 

John T. Agnew, 82 
Andrew Brown, d5 
William H. Doughty, 20 
Augustus P. Gardner, 38 
Gertrude N. Howe, 5 
Ben, I’. Isherwood, 497 
Elizabeth C. Kidd, 5 
Susan M. Krumbhaar, 5 
Susan N. Lansing, 5 
Joanna C. Nott, 5 
Charlotte C. Pruyn, 5 
Anton A, Raven, 10 
Cornelia 8. Ransom, 5 
IFrrank M. Taylor, 10 
Cynthia A. Van Duesen, 53 
Frances H. Vail, 20 
Webb & Prall, 150 

970 


Nine hundred and seventy shares, that is the 
total, 970 shares of stock owned by stockholders 
who were more largely interested in the Central 
than in the Harlem, in this controversy. Now 
suppose we add that 970 shares to the 43,359 shares 
already found, which they claim to have been 
held by stockholders more or less _ directly 
interested in the Syndicate contract. What 
do we have? We have a total of 44,329 shares out 
of the total of 146,519 shares which were voted in 
favor of the compromise agreement. In _ other 
words, taking every possible stockholder who could 
on any possible theory be imagined to have any 
interest adverse to the minority, and counting him 
as a hostile party disqualified from voting by rea- 
son of his interest, we have a total of 44,359 shares 
out of 146,519 who voted in favor of the compromise 


1 


ova 


agreement. JI am not giving you the proportion of 
those to the total number of stockholders, but only 
the proportion of these questioned and question- 
able stockholders to the total number who voted in 
favor of that agreement. Now, we still have much 
less than one-third of the total vote which was cast 
in favor of the compromise agreement which can 
in any way be questioned as having even the slight- 
- est or remotest interest adverse to that of the plain- 
tiff in this action, less than one-third. We have 
over two-thirds of the 146,519 shares, who either 
voted against their pecuniary interest or voted 
against what these plaintiffs now claim to have been 
their pecuniary interest in that transaction. 
These figures conclusively disprove the charge 
that the action of the stockholders’ meeting was 
controlled by the vote of persons interested in the 
Syndicate or in the bond transactions described in 
the complaint as “certain favored stockholders.” 
Let me repeat again. The total number of Harlem 
shares was 200,000; total affirmative vote on com- 
promise agreement, 146,519 shares; total challenged 
ov challengeable vote, on any possible theory of 
challenging, 44,329, leaving 102,190 votes; an abso- 
lute majority of the entire body of stockholders of 
the companies, entirely unchallenged and unchal-’ 
lengeable, voting in favor of the compromise. This 
situation is like that which existed in the case of 
Barr vs. Pittsburg Plate Glass Company, 57 Fed. 
Rep., 86-95, and also like that referred to by Judge 
Rumsey, Grenoble vs. Brownell, 16 Mise., 157. In 
other words we have a clear majority of the total 
Shares of that company, 200,000, being 102,190 in 
favor of the compromise agreement who had not 
one dollar of interest in that compromise agreement 
and could not by any possibility be suspected of hav- 
ing it. I take that back. They could be suspected, 
but they could not by any possibility be charged 
with it; neither is there any charge made to that 
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effect except in the vague way in which they speak 
of “certain favored stockholders.” 

Now we have further introduced in evidence the 
minutes of a meeting of the stockholders of the 
Central Company called to pass upon this Second 


Supplementary Contract, and the notice and cir. » | 


cular sent out by the officers of that company to 
the stockholders of the Central Company. ‘The at- 
torney for the plaintiff, in drawing his complaint, 
has inserted in Paragraph XIV, at folio 44, an ex- 
tract from the Central circular which appears 
printed in small capitals in the printed complaint. 
By what authority it was so printed I do not know. 
It is possibly printed in capitals as if it were a capi- 
tal charge against the defendants in this case, charg- 
ing them with a capital offence, I suppose. That ex- 
tract reads as follows. It is a quotation from the 
circular issued by the Central officers to its stock- 
holders. 

“Under its provisions (that is, the provisions 
of the second supplementary contract) a saving 
of over $200,000 per annum in fixed charges 
will be effected by the New York Central and 
Hudson River Railroad Company.” 

Why that was put in the complaint I do not quite 
understand. It was not issued by the Harlem Com- 
pany; it presumably was put in the complaint be- 
cause it was supposed to contain some kind 
of admission by the officers of the ~ Central 
Company that they were making a _ clear 
eain of $200,000 a year. And I may add 
here that although it is alleged in the com- 
plaint and the extract given it was not even put in 
evidence before your Honor by the plaintiffs them- 
selves on this trial, but it was left for us to put in 
evidence both of these circulars. 

This quotation it seems to me, is quite as mislead- 
ing and unfair as the other allegations of the com- 
plaint in regard to the transactions of the Boards 
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of the two companies, and in order that your Honor 
may see just how misleading and unfair it is, I will 
read to your Honor the whole circular, which I 
submit is just as fair a statement of the situation 
from the Central point of view as was the circular 
of Cornelius Vanderbilt from the Harlem Company’s 
point of view. I read the circular: 

“Herewith is notice of a special meeting of 
the stockholders of The New York Central and 
Hudson River Railroad Company, which has 
been called by the Directors. 

On May 18, 1897, the stockholders were ad- 
vised that a difference of opinion and dispute 
had arisen between this Company and The New 
York and Harlem Railroad Company as_ to 
which company was entitled to the benefit of 
the yearly reduction in interest to be effected 
by refunding the Consolidated Mortgage Bonds 
of The New York and Harlem Railroad Com- 
pany, due May 1, 1900. 

An action instituted by this Company 
against the New York and Harlem Railroad 
Company is now pending and undetermined in 
the Supreme Court of the State of New York. 

In order to avoid the uncertainty of such liti- 
gation, and to secure the advantage of a defi- 
nite adjustment of the differences between the 
two companies, committees were appointed by 
each Company to negotiate for such adjust- 
ment and compromise of the matters in dis- 
pute. 

The committees met in conference and have 
agreed upon a form of supplemental contract, 
which contract has been approved by the Di- 
rectors of this Company, and has been recom- 
mended to the stockholders of The New York 
and Harlem Railroad Company by the Board 
of Directors of that Company. It is believed 
that such contract is, under the circumstances, 
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an equitable and just arrangement and will 
prove to be for the interest of both parties. 

- Under its provisions a saving of over $200,- 
000 per annum in fixed charges will be effected 
by The New York Central and Hudson River 
Railroad Company.” 

Wasn’t that a correct statement? Of course it 
was, and it was a certain, definite and final saving 
of that amount instead of having a litigation to de- 
termine whether they should save more, whether 
they should save $400,000 a year by this refund; 
they were to make a definite and certain saving of 
$200,000 a year for the entire life of this new agree- 
ment, for 100 years. The rest of the circular is as 
follows: 

Copies of the contract may be obtained by 
any stockholder upon application to the Secre- 
tary. 

It is desirable that the stock should be repre- 
sented as fully as possible at this meeting, and, 
if you do not find it convenient to be present, 
your stock can be voted upon under the en- 
closed proxy, if you will execute the same and 
return in the accompanying printed envelope. 

In view of the very considerable amount of 
detail necessary to prepare for this meeting 
the return of the proxy at an early day is de- 
sirable. ; 

EX. D. WORCESTER, 
Secretary.” 

Now, so far was this contract from being con- 
sidered as being entirely in favor of the Central Com- 
pany and entirely against the interest of the Har- 
lem Company, there was actually a conflict of opin- 
ion at the meeting of the stockholders as to whether 
it should be approved by them. <A very important 
minority, headed by no less a man than Mr. Andrew 
D. White of Syracuse, actually opposed from the 
Central standpoint, the giving away of what they re- 
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garded as Central rights. This was not a one-sided 
fight. Mr. Andrew D. White was there by proxy, 
and several other Syracuse stockholders; Jacob 
Kraus, holding 1,500 shares, a man well known to 
your Honor, one of the most prominent citizens of 
your city. Mr. Gear was there, and Mr. Horace 
K. White, holding a very substantial amount of 
stock. So, you see that the Central stockholders 
were not all agreed about this thing. These gen- 
tlemen opposed it, and they were not men to act 
without some sufficient reason in their minds. It 
was the opinion of very distinguished counsel that 


the Central Company was fully and absolutély 


right, and some stockholders objected to their giv- 
ing up and taking only one-half of what their coun- 
sel had advised them they were entitled to. So 
that there was on both sides of the fence some dis- 
sent and discussion. What is meant, of course, by 
the circular in regard to this saving is that it would 
be a certain saving, in view of the uncertain result 
of litigation, and that it was to the interest of each 
company, as I said before, to get a bird in the hand 
rather than to run the risk of losing two in the 
bush. The circular as a whole is perfectly clear 
and explicit and is in no sense an admission on the 
part of the officers of the Central Railroad of any 
doubt whatever of the correctness of their position. 
It would have no bearing upon any question in this 
case, even if it were capable of the construction 
placed upon it by the counsel for plaintiff. The 
question here must be confined to the action of the 
Board of Directors and the stockholders of the Har- 
lem Company. The language used by the officers 
of the Central Company is wholly immaterial. 

In order to avoid any possible suspicion, and in 
order to call the attention of the Referee to this 
complaint, I have read your Honor this circular 
and have commented thereon. 


At 1 o'clock P. M., a recess was taken until 2.15 
e. M.- 
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Mr. Hornblower: If your Honor please, we have 
conceded for the purposes of the discussion that the 
motives of the stockholders can be inquired into, 
and that if they were influenced in their votes by 
personal and pecuniary considerations other than 
those common to all the stockholders of the Harlem 
Railroad, that fact would be material and would 
furnish a ground of complaint to the plaintiff, Such 
is not the law, however, of this State, as I have 
heretofore pointed out to the Referee by reading 
somewhat at length to him from the decision in 
Gamble vs. Queens County Water Company, 123 
N. Y., 90, and as has been abundantly established 
by numerous other cases in this state, other states 
and in England, especially of late, in the case of 
the United States Steel Corporation, which is 
referred to in our printed brief somewhat more 
in detail. The law, as laid down by the Privy Coun- 
cil, of England, in the Beattie case and in the later 
case of Earle against Burland, and by the Court 
of Errors and Appeals of New Jersey in the Steel 
Corporation case, by the Court of Appeals in this 
State in the Gamble case, and by the United 
States Circuit Court in Windmuller against Dis- 
tilling Company, is directly the other way, and it 
is settled law, as far as anything can be considered 
settled, not only in England but in this country, 
and by State and Federal tribunals, that 
every stockholder of a corporation has a 
right to vote at a stockholders’ meeting, accord- 
ing to his individual interests, even though those 
interests may be antagonistic to his co-stockholders. 
He is not acting in a fiduciary relation in his vote 
at the meeting. Even though he may be a director 
and thus disqualified, in a certain sense, from voting 
at a directors’ meeting, he can, when it comes to a 
stockholders’ meeting, vote upon a proposition 
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in which he is personally interested. The facts and 
figures already given make it unnecessary for me to 
go over the law of this case. A director, of course, 
stands on a somewhat different footing from 
-a stockholder, even at a stockholders’ meeting. I 
do not wish to be misunderstood in that particular. 
If it had been true, as averred in the complaint, 
that certain of the directors of the Harlem Railroad 
were interested in the Syndicate and in the profits 
on the bonds, and if such interests could have in- 
fluenced them in their conduct as stockholders and 
in their conduct as directors of the Harlem Rail- 
road, that circumstance would be entitled to weight 
and consideration in the determination of the issues 
in this case. So far is it from being a fact, how- 
ever, that it is stipulated in this case by Article 39 
of the stipulation as to facts that no other director 
than J. P. Morgan of the Central Company or of 
the Harlem Company was a subscriber to the Syndi- 
cate agreement. There is no pretense made that 
any director was secretly or covertly interested in 
the profits in the Syndicate transactions. It is 
admitted by the stipulation that as far as Mr. Mor- 
gan himself was concerned he was in Europe at the 
time the contract with his firms was entered into, 
so that any inference that might be drawn against 
the fairness of that contract, regarding Mr. 
Morgan’s relation to the matter, is eliminated from 
the case. It is further admitted that Mr. Morgan 
was not a director of the Harlem Company when 
the contracts with his firms were made by the 
Harlem Company, and, whatever claim might have 
been made by the Central Company in view of the 
fact that he, Mr. Morgan, was a director of the 
Company, no such claim has ever been made and 
none can be asserted by a stockholder of the Harlem 
Company. Asa matter of fact, the stockholders of 
the Central Company have acquiesced in and ratifi- 
ed everything in regard to the Morgan contract. The 
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fact stands admitted in this case that no director 
of the Harlem Company had a dollar of interest in 
the Syndicate at the time when the compromise 
agreement was entered into or at the time of any 
action of the Board of Directors of the Harlem 
Company or of the stockholders of the Harlem 
Company with regard thereto. Mr. William K, 
Vanderbilt’s relations to the bond transaction 
stand admitted by the stipulation, and it appears 
that he had no individual interest whatsoever in the 
profits on the sale of any of the refunding bonds. 
It is admitted that Mr. William K. Vanderbilt made 
an arrangement with the Morgans by which he had 
therightto subscribe and did subscribe to $1,000,000 
worth of the Harlem refunding bonds for the Van- 
derbilt trust, that is, the trust under the will of his 
father, William H. Vanderbilt. Under the trust, 
however, he had no direct pecuniary interest in the 
rvincipal sum. It is not even shown that he had 
any contingent interest in the principal sum. He 
was merely a life tenant, a cestut que trust, en- 
titled to a share of the income of the trust fund. 

Of course the income of these refunding bonds 
was 314 per cent., and if they were taken in substi- 
tution for old Harlem bonds, he lost 314 per cent. 
But it does not appear whether they were or were 
not taken in substitution for old Harlem bonds, 
nor does it appear in substitution for what securi- 
ties, if any, the investment was made. Al] that ap- 
pears is that the William H. Vanderbilt trust in- 
vested, through William K. Vanderbilt, $1,000,000 
in Harlem refunding bonds at 101. Those bonds 
were purchased for investment, not for sale. There 
is no evidence that the Vanderbilt trust has ever 
sold those bonds. The presumption is that they still 
hold them. 

Mr. William K. Vanderbilt bought the Harlem 
bonds for the William H. Vanderbilt trust at 101, 
and the testimony shows that if they were put to-day 
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on the market and sold by Mr. William Kk. Vander- 
bilt, he could get for them only 100, or One per cent. 
less than what he paid for them. So that if the Will- 
iam K. Vanderbilt trust still holds those bonds, 
and the presumption of fact is that it still does 
hold them, he, as one of the cestuis que trustent has 
no interest whatever in the principal, and has lost 
One per cent. on the bonds; so that whatever way 
you look at it there cannot be any possible theory 
upon which Mr. William K. Vanderbilt, as trustee 
or individually, could profit by reason of the trans- 
actions with regard to the refunding bonds. I have 
assumed in these discussions that there was some re- 
lation between the Syndicate contract and the re- 
funding bonds on the one hand, and the compromise 
agreement on the other. I do not deem iti necessary 
to recapitulate the reasons that I have already given 
as tending to establish the conclusion that they had 
absolutely nothing to do with the compromise agree- 
ment. It is sufficient to call attention to the dates. 
The contracts with the Morgan firm were made by 
the two companies in April, 1897. They then be- 
came binding contracts, and anything that was done 
by either company in October, 1898, could have had 
no effect one way or the other upon those transac- 
tions. My only point now in referring again to 
this subject matter is to call attention directly to 
the proposition that there is no basis whatever for 
the insinuations and charges made in ithe complaint 
over and over again and referred to by the Referee 
in his opinion on the motion to dismiss the com- 
plaint at the opening of the trial, that the directors 
of the Harlem Railroad were influenced in some 
way in their official conduct by some interest, direct 
or indirect, in the bond transaction. 


I come next to another feature of the case, which 
is brought out by certain portions of the stipulations 
as to facts which we have offered in evidence, but 
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which did not appear at the close of the plaintiffs 
case, as bearing upon the ability of the Harlem 
Company to pay off the mortgage debt represented 
hy the consolidated mortgage, or to take up the bonds 
in any other way than by refunding. Assuming 
Mr. Anderson’s opinion to have been correct, we have 
the admission of fact that the entire surplus of the 
Harlem Company in 1897 was insufficient to pay 
off any more than a small amount of the consoli- 
dated mortgage. We have the resolutions of the 
directors of the Harlem Company in April, 1897, to 
this effect. These are the resolutions that were 
passed. 

“Whereas, under present conditions provi- 
sion for the payment of such consolidated mort- 
gage bonds must be made by the issue and sale 
of new first mortgage bonds, as hereinbefore 
proposed, unless it be decided to sell a great 
part of the property of the New York and Har- 
lem Railroad Company, which sale is now 
deemed inexpedient by the Board of Directors.” 

Of course, the judgment of the Board of Di- 
rectors as to what was expedient or inexpedient is 
a matter entirely within their own province, and J 
do not suppose that my friends on the other side 
will contend for a moment that their judgment as 
to the expediency of selling any portion of their 
property can be attacked by the stockholders. 

And we have also the admitted fact that in 1899 
$2,500,000 of the surplus of the company was dis- 
tributed to the stockholders of the Harlem Com- 
pany, being $12.50 per share (see page 23 of the 
printed record) and that checks were mailed to 
each stockholder, together with a notice informing 
the stockholders that a distribution of $2,500,000 
of the company’s surplus had been ordered by the 
directors (the check representing which distribu- 
tion was enclosed) “and that each of the plaintiffs 
in this action, including those made parties as set 
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out in this stipulation has duly received such ne- 
tice and check without protest or objection.” 

The Referee: What do you say that fund arose 
from? 

Mr. Hornblower: That fund arose from the sale 
of the real estate of the Harlem Company which 
they no longer needed in their business. I think 
it was the stable at 33d Street and Fourth Avenue 
and also partly from the sale of the Madi- 
son Square Garden. When the trolley sys- 
tem was adopted by the Harlem Company, 
of course their horse stables became to u large 
extent unnecessary. ~They did still retain some 
horse lines, but as a general proposition they 
adopted the underground trolley system for motive 
power, and the stables at the place I just desig- 
nated became needless to them and they sold that 
property and some other property. That surplus 
which they thus acquired was distributed without 
any protest or any objection and was received by 
plaintiffs as well as by the other stockholders. If 
mention this only to show that it cannot be claimed 
by the plaintiffs in this action that any wrong was 
done to the stockholders by the directors in failing 
to take up and cancel the bonded indebtedness pre- 
sented by the consolidated mortgage, or in adopting 
the refunding plan. That is merely to exclude the 
possible complaint which might be made, that even 
on Mr. Anderson’s and my theory that they could 
have used their surplus cash and assets to take up 
and pay off a portion of the mortgage, that therefore 
there was some claimthat might be made against the 
directors of the Harlem Company for error of judg- 
ment or bad faith in not doing it. The facts ad- 
mitted here show that they could not have done it 
except to the extent of $2,500,000, and that the 
plaintiffs have accepted their share of that $2,500,- 
000 since that date without any protest or objection. 
So that I say, even if the directors in the ex- 
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ercise of a proper discretion should have applied 
to the cancellation of the bonds so much of that sur. 
plus as could have been reduced to cash, no request 
was ever made by the stockholders to the directors 
that such a step should be taken. They never made 
any such offer to the Central Company. On the con- 
trary, the directors of the Harlem Company said 
that it was inexpedient to sell any of the property 
and all of these stockholders, including these plain- 
tiffs, have acquiesced in the distribution, by 
way of dividend, of substantially all of the cash 
surplus since that date without any objection or 
protest. Not only that, but at the time of the trans- 
action itself, in April, 1897, all of the stockholders, 
including the plaintiffs, by unanimous vote author- 
ized and assented to the execution of the refunding 
mortgage for the entire $12,000,000. 

Plaintiffs are, therefore, estopped from asserting 
any claim based upon any possible error of judg- 
ment or abuse of power on the part of the directors 
of the Harlem Railroad in failing to use their avail- 
able surplus in cancelling the whole or any part 
of the consolidated mortgage. The only theory on 
which they can maintain this suit is the theory on 
which the complaint is framed, namely: that the 
compromise agreement was a fraud upon the com- 
pany and a fraud upon the minority stockholders. 
We submit that the evidence fails to sustain that 
theory in any respect; on the contrary, we claim 
that the evidence shows conclusively that the com- 
promise agreement was a fair and just settlement 
of the claims of the two companies, growing out of 
the disputed construction of the lease of 1873; that 
the dispute was a bona fide one supported by eminent 
counsel on either side and was one on which law- 
yergs and Courts might well and properly differ. We 
submit that no one of the charges or insinuations 
made in the complaint affecting the bona fides of 
the actions of the directors or the stockholders or 


183 


impeaching their methods or seeking to show ad- 
verse interests to the body of the stockholders is 
in any way supported by the testimony in this case 
but, on the contrary, each and every such charge 
or insinuation is affirmatively and overwhelmingly 
contradicted by the testimony. 


I now come to the questions which were suggested 
by the Referee and on which he desired to hear coun- 
sel, namely, the bearing upon the issues of this case, 
if any, of the transactions with regard to the settle- 
ment of the Hitchcock suit and the agreement of 
indemnity of the Harlem directors and which traus- 
actions took place in April, 1900, a year after the 
compromise agreement had been adopted by the 
stockholders of the two companies. On this subject 
we say: 


1. Even if any inference could fairly be drawn 
from these transactions (which we emphatically 
dispute) adverse to the good faith of the directors, 
as tending to show doubt on their part as to the 
legality or propriety of their previous conduct, such 
an inference could not supply the place of substan- 
‘tial proof in any way impeaching the previous 
transactions resulting in the compromise agree- 
ment. If there were some affirmative evidence of 
had faith or fraud, the unfavorable inference (if 
any) growing out of these two matters might avail 
plaintiffs as a make-weight, but it cannot in and 
of itself have any probative force, in the entire ab- 
sence of all affirmative evidence. Much less can it 
negative the affirmative evidence establishing good 
faith prior to these two transactions. 


2. The only possible bearing that these questions 
can have upon the issues here would be upon the 
supposition that there was still something remain- 
ing to be done by the directors of the two companies 
to make or carry into effect or make legal or bind- 
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ing the compromise agreement. Now, we stand upon 
ihe proposition here most emphatically, and we ag- 
sert it most positively, as a matter of fact and asa 
matter of law, that. the compromise agreement be- 
came a binding agreement as to both companies 
when adopted by the stockholders of the two com- 
panies, and no subsequent action or failure to act 
on the part of the directors of either company can 
aifect the rights or liabilities arising therefrom. 

The Board of Directors of each company ap: 
pointed a committee to confer with a committee 
from the other company with regard to a com- 
promise of the pending controversy between the two 
companies in 1898. 

The resolutions of the Central Board which were 
adopted on the 22d of June, 1898, recited that: “In 
the opinion of this Board, it is for the best interesis 
of this company, and of the stockholders thereof, 
that the uncertainty of litigation should be avoided, 
and that the advantage of a certain diminution in 
the payments under such lease should be secured 
to this company by an amicable adjustment of the 
differences between the two companies.” <A com- 
mittee was therefore appointed, consisting of the 
president and Messrs. Morgan and Twombly, “with 
power to negotiate with the New York and Harlem 
Railroad Company for an adjustment of the mat- 
ters in controversy between the last named com- 
pany and this company, arising under the lease of 
April 1, 1873, and with power to make a settlement.” 
It was further “Resolved, That the President and 
Secretary of the Company be authorized and direct- 
ed to execute, under the seal of the Company, such 
agreements as may be necessary to carry such set- 
tlement into effect, and if, in the opinion of counsel, 
such action is necessary, to call a meeting of the 
stockholders of this company, at which such agree- 
ment shall be submitted for their consideration and 
action.” 
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At the meeting of the Harlem Directors held on 


the 28th of June, 1898, a copy of the resolutions of 
the Central Directors was received and it was there- 
upon resolved, as follows: 


“Whereas, In.the opinion of this Board, it is 
for the best interests of this company and the 
stockholders thereof that the uncertainty of 
litigation should be avoided, and that the ad- 
vantage of a certain increase in the rental 
under said lease should be secured, by an amic- 
able adjustment of the differences between 
the said two companies. 

“Now, therefore, it is hereby 

“Resolved, That a committee of this Board, 
consisting of Messrs. A. Van Santvoord, I’. P. 
Freeman and J. B. Dutcher be, and hereby is, 
appointed to negotiate with the New York 
Central and Hudson River Railroad Company 
for the adjustment of the matters in controver- 
sy between that company and this company 
arising under the lease of April 1st, 1873. 

“Resolved, That when and if the said com- 
mittee shall reach an agreement, it shall re- 
port the same to the meeting of the stockholders 
of this company, to be held as hereafter pro- 
vided, and shall cause such report to be sub- 
mitted.for the action of the stockholders of the 
company at such meeting. 

“Resolved, That when and as approved by the 
stockholders of this company at the said meet- 
ing and not otherwise, the report and agree- 
ment of the committee shall be binding upon 
this company and the stockholders thereof, and 
that the president or vice-president, and the 
secretary, of this company, be authorized and 
directed from time to time to execute, under 
the seal of the company, such agreements as 
may be necessary fully to carry into effect such 
settlement, either in the course of the pending 
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litigation and as part thereof, or on and after 
discontinuance of such litigation, or in such 
manner as to the said committee shall seem 
best to secure and to effect complete and final 
adjustment and compromise of the claims and 
differences between these two companies. 

“Resolved, That a special meeting of the 
stockholders of the New York and Harlem 
Railread Company be, and hereby the same is, 
called to be held at the principal office of the 
railroad company, at New York, in the State 
of New York, at twelve o’clock noon, on Wed- 
nesday, the fifth day of October, 1898, for the 
purpose of submitting to stockholders the final 
report of a committee appointed by the Board 
of Directors of this company, to agree with the 
Board of Directors of the New York Central 
and Hudson River Railroad Company, upon a 
settlement of the questions between the two 
companies, arising out of the lease of April 
Ist, 1873, and the refunding of the consolidated 
mortgage bonds of this company, and for the 
purpose of taking final action with reference 
to such proposed settlement and agreement. 

“Resolved, That the secretary of the com- 
pany be, and hereby he is, authorized and di- 
rected, in behalf of the Board of Directors, 
and in the manner required by law and by the 
by-laws of this company, to give public notice 
of such meeting, such notice to be substan- 
tially of the form annexed to these minutes, 
and the date of such meeting to be inserted 
by him prior to the publication of such notice, 
and immediately after the said committee shall 
have agreed upon a settlement and report. 

“Resolved, That E. H. Goodwin and G. §. 
Prince and W. S. Crane be, and hereby they 
are, appointed Inspectors of Election, to hold 
the election of the stockholders at the meet- 
ing this day called.” 
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The form of notice follows, precisely as subse- 
quently sent out to the stockholders. 

Nothing further remained to be done by the di- 
rectors, the whole matter being delegated by the 
Board to their committee and to the body of the 
stockholders. 

No further action was in fact taken by the Har- 
lem Board on the subject till after the stockhold- 
ers’ meeting had been held and had adopted the 
compromise agreement. ; 

The three members of the conference committee 
appointed by the Harlem Board were all of them 
holders of a substantial amount of stock of the 
Harlem Company, Mr. Van Santvoord holding 126 
shares, worth (at the rate of 300 per cent., as stipu- 
lated in Article 14), $18,800; Mr. Freeman and Mr. 
Dutcher 100 shares each, worth $15,000. No one 
of these three men was.a director in the Central 
Company. 

The Referee: Mr. Dutcher was, wasn’t he? 

Mr. Hornblower: No, not one of these three men 
was. Mr. Dutcher was a stockholder, not a di- 
rector. Not one of these three men was a director 
of the Central Company. They were all three di- 
rectors of the Harlem Company and all three sub- 
stantial stockholders. They were no dummies. Any- 
one knowing these men would know that. Mr. Van 
Santvoord did not own a single share of Central 
stock. Neither did Mr. Freeman. Mr. Dutch- 
er owned 100 shares of Central stock and 100 
shares of Harlem, but as I have already pointed out 
several times, his pecuniary interests were very 
much greater, so far as the compromise affected 
those interests, on the Harlem side than on the 
Central side of the transaction. 

The Referee: Does it not appear that Mr. Van 
Santvoord was also a holder of Central stock? 

Mr. Hornblower: No, sir; he never held a share 
of it. Asa matter of fact, Mr. Van Santvoord was 
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a Harlem man from top to bottom, through and 
through. 

The Referee: He voted against the confirmation 
of the agreement finally, in the stockholders’ meet- 
ing? 

Mr. Hornblower: Oh, no; I do not see how he 
could. 

The Referee: Yes, I know he was on the commit- 
tee; but it might be some other Van Santvoord. 

Mr. Stetson: He is not one of those who voted 
against it. His name appears ag one of those who 
did not vote. He was not at the stockholders’ meet- 
ing. At page 429 it gives a list of stockholders who 
cid not vote, and his name appears at page 437. He 
simply was not present-at the meeting and did not 
send a proxy. 

Mr. Hornblower: I do not see how he could have 
voted against it; he concurred in the unanimous re- 
port. 

Mr. Dutcher owned 100 shares of Central stock 
and 100 shares of Harlem stock, but he was not a 
director. He held an equal amount of stock in each 
company, 100 shares of Harlem and 100 shares of 
Central, his Harlem shares being half shares, 

By the compromise agreement Mr, Dutcher gave 
up $110 per annum as a Harlem stockholder while 
he gained only $22 per annum as a Central stock- 
holder, leaving a net loss of $88 per annum in the 
transaction, according to the theory of the plaintiff. 

This committee, therefore, was fully competent 
to represent the Harlem Company’s interests and to 
act for that company. They had been delegated full 
authority, subject to ratification by the stockhold- 
Crs: 

The committees of the two boards met in joint 
conference on the 10th of August, 1898, and the fol- 
lowing proceedings took place (see Schedule 17, pp. 
224, 225) : 


“The Chairman then stated that the business 
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before the meeting was the discussion, and, if 
practicable, the adjustment of the differences 
between the Central Company and the Harlem 
Company, in respect of the Lease of April 1, 
1873. The chairman presented the draft of a 
proposed second supplementary contract, 
which had been prepared as an amendment of 
_ the existing lease, and which had been consid- 
ered by some of the stockholders of both com- 
panies as affording a fair and acceptable basis 
of settlement, the main feature of which was 
the payment and reservation to the Harlem 
stockholders of a sum equal to two per cent. 
upon their stock in addition to the rent already 
payable under the lease of April 1, 1873, the 
Central Company to have the benefit or the bur- 
den of all decreases or increases in interest pay- 
ments on any refunding of the bonds of the 
Harlem Company. 

“Some discussion ensued, and, after various 
informal suggestions and an informal vote, it 
was generally agreed that the basis of settle- 
ment proposed was fair, and would be accept- 
able to the stockholders of both companies. 

“Upon the motion of Mr. Morgan, seconded 
by Mr. Van Santvoord, and by the affirmative 
vote of all present, it was thereupon 

“Resolved, That the committee of the New 
York Central and Hudson River Railroad Com- 
pany appointed under the resolutions of June 
22, 1898, and the committee of the New York 
and Harlem Railroad Company, appointed 
under the resolutions of June 28, 1898, having 
met in joint session this 10th day of August, 
1898, do approve of an equitable and final ad- 
justment of the differences between the two 
companies concerning the provisions of the con- 
- tract of lease dated April 1, 1878, by the exee- 
tion, delivery and performance of a second 
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supplementary contract in the form of that 
now submitted to this meeting, of which a copy 
is annexed to the minutes hereof.” 
The form annexed is the agreement as subse- 
quently adopted by the stockholders. 
The Central Board had not provided for call- 
ing a meeting of stockholders—the Harlem had. 
At a meeting of the Central Board held August 
25th, 1898, the proceedings of the conference were 
reported and approved, and a meeting of stockhold- 
ers was directed to be called to consider and ap- 
prove of the second supplementary contract. 
What took place was as follows (see Schedule 19, 
pp. 236, 237) : 

“The president reported that conference had 
been had between the committee of this board, 
appointed at a meeting held June 22nd, 1898, 
and a committee of the board of directors of the 
New York and Harlem Railroad Company, ap- 
pointed at a meeting held June 28th, 1898, to 
consider the question of a compromise and ad- 
justment of the controversy between the two 
companies arising under the contract of April 
1st, 1873, which conference had resulted in the 
unanimous recommendation by the joint com- 
mittees, of the adoption of a second supplemen- 
tary contract. 

“The president presented the minutes of the 
meeting of the joint committee and the form of 
second supplementary contract agreed upon, 
and to bear date October 5th, 1898” (the date 
of the stockholders’ meeting; every step in this 
proceeding looked to final action on that date) 
“whereupon it was resolved that the action of 
said joint committee be approved, and that a 
copy of such minutes be spread upon the rec- 
ords of the minutes of this meeting. 

“Resolved, That the secretary be and he here- 
by is directed to call a meeting of the stock- 
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holders of this company to be held at the of- 1 
fice of the company in the city of Albany on 
Wednesday, the 5th day of October, 1898, at 12 
o'clock noon, to consider and approve of the 
second supplementary contract between this 
company and the New York and Harlem Rail- 
road Company, and that the secretary give 
proper notice by mail and by advertisement to 
the stockholders of this company of such meet- 
ing. D) 
The notice sent out to the stockholders of the 
Harlem. Company was as follows: 
“Office of the New York and Harlem Railroad 
Company, 
“New York, September Ist, 1898. 
“Notice is hereby given that a special meet- 
ing of the stockholders of the New York and 
Harlem Railroad Company has been duly 
called and will be held at the company’s prin- 3 
cipal office at New York, in the State of New 
York, on Wednesday, the 5th day of October, 
1898, at twelve o’clock, noon, for the purpose 
of considering the final report of a committee 
appointed by the Board of Directors of this 
company to agree with the Board of Directors 
of the New York Central and Hudson River 
Railroad Company, upon a settlement of the 
questions between the two companies, arising 
out of the lease of April Ist, 1873, and the re- 4 
funding of the Consolidated Mortgage Bonds 
of this company, and for the purpose of taking 
final action with reference to such proposed set- 
tlement and agreement. 
“By order of the Board of Directors, 
“i. V. W. ROSsiTer, 
“Secretary.” 
I have already read the circular which accom- 
panied that notice and which stated, among other 
things, that the meeting was called for the purpose 
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of considering final adjustment and settlement of 
the differences between this company and the New 
York Central. This notice and the accompanying 
circular fully and fairly apprised the stockholders 
of the situation and notified them that their 
action on the proposed contract would be final. 
That cannot surely be open to question. The 
stockholders’ meeting thus called was held on the 
oth of October, 1898. 

The Referee: Which meeting, the Harlem? 

Mr. Hornblower: Yes, and: the following regolu- 
tions were adopted by 146,519 votes in favor there- 
cf, as against 11,042 in opposition thereto. It was 
resolved : 

“Resolved, 1. That the stockholders of The 
New York and Harlem Railroad Company here- 
by do approve the resolutions by the Board of 
Directors of this company, adopted June 28, 
1898, and of the committee of this company ap- 
pointed under said resolutions, adopted in joint 
Session with a similar committee of The New 
York Central and Hudson River Railroad Com- 
pany, held the 10th day of August, 1898.” 

Now, here is the most significant feature of this 
whole thing, as showing your Honor how complete 
and final their action was intended to be. 

“2. That the Board of Directors and the 
proper officers of the New York and -Harlem 
Railroad Company be, and hereby they are, 
authorized, in the name and in behalf of the 
New York and Harlem Railroad Company, and 
under its corporate seal, to make and execute 
and to deliver, to and with the New York Cen- 
tral and Hudson River Railroad Company, and 
to perform a second supplementary contract, 
modifying and amending the provisions of the 
contract of lease of April 1, 1873, substantially 
as set forth in the printed draft of contract 
now submitted to this meeting, which hereby 
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approves of the form and provisions of such 
Second Supplementary Contract.” 

“The report of the inspectors of election hay- 
ing been duly received, was ordered to be filed, 
and the chairman thereupon declared that the 
resolutions had been duly and lawfully 
adopted. 

“Upon motion it was unanimously 

“Resolved, That the president or any vice- 
President, and the secretary of this company, 
be, and hereby they are, authorized and di- 
rected in its behalf to take all such action as 
from time to time may become necessary or 
proper to carry into effect the resolutions 
adopted by the Board of Directors June 28, 
1898, and by the stockholders October 5, 1898” 
(p. 414). 

That the second supplementary contract there- 
upon and from that moment became binding 
ep the Harlem Company does not seem to us to ad- 
mit of any question. “Final action” had been taken 
by the stockholders in completion of the action of 
the Board of Directors. The execution and deliv- 
ery of the paper by the company’s officers were mere 
formalities, which would have been enforced by the 
Court in a suit for specific performance on behalf 
of the Central Company or in a mandamus proceed- 
ing on behalf of the Harlem Company. 

Can anybody question that? Suppose the secre- 
tary had refused to affix his name, or the secretary 
had refused to affix the corporate seal to that instru- 
ment, would not any stockholder that voted for it 
have a right to come into Court and demand a man- 
damus. requiring it to be done? Of course he could. 
Suppose the Board said: “We will not go on and 
enforce that contract.” Could not the Central Com- 
pany have filed a bill in equity to enforce specific 
performance? Of course it could. There was 
no locus penitentiae left to the Harlem Company; 
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they could not revoke or rescind if they had wanted 
to. Neither the Board of Directors nor the stock- 
holders had any right to do it. 

No attempt was in fact made by the directors or 
officers of the Harlem Company to disaffirm the ae- 
tion of the stockholders. 

At the meeting of the board held on the 25th of 
November, 1898, the president (Mr. Cornelius Van- 
derbilt) “called the attention of the board to the 
action taken at the stockholders’ meeting approving 
the proposed second supplementary contract.” f 

In the meantime, however, Hitchcock had begun 
lis litigious proceeding. He had intervened to 
stop, to check the will of the majority and to defeat 
the will of these two corporations. Mr. Stetson says 
I do him an injustice, that he did not know at the 
time he began his suit that a majority of more than 
two-thirds, as it turned out, of the stockholders 
would approve this transaction. His suit was be- 
gun before the stockholders’ meeting and it prayed 
an injunction. It-is true that he had not applied to 
the Court for a temporary injunction, but he had 
brought his suit and I understand it to be the rule 
that a prayer for injunction is binding upon the con- 
sciences of the defendants and any act before decree 
is hable to be set aside. The president called 
the attention of the Board to the action 
brought by Hitchcock to enjoin the com- 
pany and the. directors from executing or 
consummating the proposed second supplementary 
contract. The president also laid before the Board 
a copy of the Hitchcock complaint and a copy of the 
answer of the Harlem Company and its Board of 
Directors by its attorneys, Stetson, Jennings & Rus- 
sell, “which was then read by the secretary.” The 
president further stated that Mr. Stetson and Mr. 
Choate, as counsel for this company, had advised 
that the Board should not proceed with the execu- — 
tion of the second supplementary contract in ad- 
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vance of the decision of the Court in the suit of Mr. 
Hitchcock. Of course that advice was proper. 
It was the only advice that counsel could give. It 
would have been a gross defiance of the Court and 
of the possible decree by the Court for the directors 
to have gone on and formally executed and deliv- 
ered a contract which was then swb-judice, and 
as to which an injunction had been prayed for. 

The execution of the contract was, therefore, de- 
layed; but the contract itself was none the less a 
legal and binding contract unless set aside by a 
judgment of the Court. The directors or officers 
of the Harlem Company had no right or power to 
repudiate the agreement or to rescind it without 
the consent of the body of the stockholders and the 
consent of the Central Company the other party 
to the contract. 

Even if every stockholder of the Harlem Com- 
pany had come in and consented to the rescission, 
that would have been of no avail; this was a bi- 
lateral contract; one side could consent, and the 
cther party to the contract was held by it as a 
proposition of law, to the end of time. But your 
Honor may say “Well, what about the other com- 
pany? Has it become binding upon it?” Of course 
to be binding on both companies, both companies 
must have taken action which made it binding. 
There is no question about that. This second sup- 
plementary contract had likewise become binding 
on the Central Company by the action of the di- 
rectors and stockholders approving the same. The 
directors of that company had received the report 
of the joint committee and had “approved” vf the 
contract and had called a meeting of the stockhold- 
ers “for the purpose of considering and approving” 
the same. The stockholders at their special meet- 
ing held October 5th, 1898, approved of the action 
of the Board and of the joint committee and further 

“Resolved, That the Board of Directors and 
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the proper officers of The New York Centra) 
and Hudson River Railroad Company be and 
they hereby are authorized in the name and in 
behalf of the New York Central and Hudson 
River Railroad Company, and under its corpor- 
ate seal, to make and execute and to deliver 
to and with the New York and Harlem Rail- 
road Company, and to perform a second sup- 
plementary contract modifying and amending 
the provisions of the contract of lease of April 
1st, 1878, substantially as set forth in the print- 
ed draft of a contract now submitted to this 
meeting, which hereby approves of the form 
and provisions of such second supplementary 
contract.” 

This resolution was adopted by a vote of 646,366 
shares as against 2,635 shares. 

The only significance of the minority vote is to 
show that the subject was not treated as a perfunc- 
tory one, but that the stockholders actually exer- 
cised their individual judgments thereon, pro and 
con. Thereupon it was further unanimously 

“Resolved, That the president, or any vice- 
president, and the secretary of this com- 
pany, be, and hereby they are, author- 
ized and directed in its behalf, tc take 
all such action as from time to time may 
become necessary or proper to carry into effect 
the resolutions adopted by the Board of Direct- 
ors at meetings held June 22nd and August 
25th, 1898, and by the stockholders at meeting 
held this day.” 

Can there be any doubt that each of these two 
corporations had absolutely bound itself by that 
agreement? The mere exchange of this legal paper, 
the mere affixing of the seal of the two corporations 
and the signatures of its two officers were as much 
matters of insignificance as was the signing of the 
name of the notary who might acknowledge the sig- 
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natures of the officers. It had absolutely nothing 
to do with the binding force and effect of the agree- 
ment. The two corporations by their Boards of 
Directors and by their stockholders had come to one 
mind on the subject, had agreed, and lad respect- 
ively directed their officers to execute and deliver. 
Mandamus would lie on behalf of the stockholders 
of either company to compel the execution of that 
paper by its officers. Specific performance would 
lie by the corporate body of each company, to compel 
the other to execute and deliver, and to perform; 
for these resolutions say that that agreement shail 
not only be executed under the seal of each com- 
pany, respectively, but that it shall be delivered and 
that it shall be performed. 

The Referee: Suppose there had been no joint 
committee which met and agreed and reported, but 
that there was on the one side the Harlem Company 
a meeting of its directors and stockholders which 
said, “We authorize and direct this agreement to 
be made,” and also a meeting on the part of the 
Central Company to the same effect, and it ended 
there? 

Mr. Hornblower: But it did not end there. Iam 
not through. 

The Referee: Well, you will come to that. In 
other words, suppose I say “I will make this con- 
tract. There is some talk about a contract,” and I 
say to myself, “I will make that contract,” and you, 
as the other party say, “I will make this contract.” 
That does not make a contract between two parties, 
unless there is an interchange of minds after that. 

Mr. Hornblower: I am coming to that very point. 
You will see that this was carried out. 

The Referee: But as bearing upon that, 
as to whether without that—suppose there 
was no subsequent interchange of mind— 
that they had appointed a joint committee 
with power to negotiate a-contract and that com- 
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mittee had agreed, and it was then approved by both 
companies acting separately. 

Mr. Hornblower: Then there would be a meeting 
of the minds, I think. 

The Referee: That is the point, whether without 
anything further that would be a contract, when the 
stockholders subsequently ratified the action of the 
Joint committee who had acted jointly in agreeing 
upon the terms of the contract. 

Mr. Hornblower: I think that undoubtedly was so. 
I think it was sufficient for a joint committee to 
agree and for the stockholders of the two companies 
to ratify their act. I think that made a meeting 
of the minds and that it was complete. 

Mr. Milburn: Was it anything more than au- 
thority to execute until actual execution? When 
there was to be a contract executed? Was there 
anything more? Is it not all inchoate until actual 
execution? There was no contract to be executed 
although of course this was all spelled out. 

Mr. Hornblower: This was a written agreement 
every word and letter of which was approved by 
the two contracting parties. That agreement had 
been made by their joint agent, the joint committee 
that had met and formulated that agreement. That 
agreement in ipsissimis verbis had been accepted 
by the stockholders of both companies and the of- 
ficers of both companies had been authorized to exe- 
cute and perform it. I say that that makes a valid 
binding agreement for all purposes. In the case of 
Kelsey against the New England Street Railway, to 
which Mr. Stetson has directed my attention, the 
Court of Chancery of New Jersey, in 46 Atlantic 
Repoiter page 1059, says: 

It appears that “The Board of Directors of 
defendant, a corporation organized for the pur- 
pose, inter alia, of buying and selling stocks, 
formally authorized a committee to accept any 
offers for certain.stock which they deemed best 


199 


for the company, and make such arrangements 
with reference thereto as they might be advised 
were necessary for delivering the stock * * * 
such arrangements to be subject to ratification 
by the stockholders. The committee gave 
plaintiff a written option of purchase which 
said nothing about ratification by the stock- 
holders. 

Held that the sale must be ratified by the 
stockholders before becoming binding on the 
company, since the directors had seen fit to 
make that a condition of the sale, though they 
need not have done so.” 

I show that as bearing upon the question of dele- 
gating to a committee the right to act for the com- 
pany subject to any ratification by the stockholders. 
This committee had been clothed with power to make 
a final adjustment, subject to the approval of the 
stockholders and the Board of Directors of each com- 
pany. On the one side the Central Company made 
it subject to ratification by the stockholders, and on 
the other side the Harlem Company ratified it and 
referred it to the stockholders for approval. In both 
cases everything was done which each corporation 
had directed to be done, in order to make the con- 
tract binding upon that particular company. A 
meeting of the minds occurred when the two commit- 
tees met and formulated that written agreement, 
word for word, just as it stands to-day, and when 
the stockholders of the two companies directed that 
the officers affix their seals and signatures to it. 
I say that is just as pure a formality as if my client 
instructs me to execute an agreement and I fail to 
do it. I can be compelled to do it, but the agree- 
ment is just as binding on my client if I do not do 
itasif I doit. The particular piece of paper which 
represents the agreement is of no sort of consequ- 
ence except as the statute of frauds may come in 
and make it so. - 
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Now, that was not all, but it appears that each 
company had notice of the action of the other, and 
that was the last step in the proceedings necessary 
to make that contract absolutely binding upon both 
corporations if anything more was necessary. Each 
company had notice, formal notice, that the other 
company had accepted the contract and that it was 
therefore mutually binding upon them except so 
far as the Hitchcock suit had stepped in and 
prevented the directors from formally executing it. 

At a meeting of the Central Board held Novem- 
ber 25, 1898, after the stockholders’ meeting, the 
chairman stated to the Board that at a special meet- 
ing of the stockholders held at Albany October 5th, 
the second supplementary contract agreed to by the 
committees of the two companies, respectively, in 
joint session, was approved by a majority of the 
stockholders. The chairman also stated to the 
Board that at the special meeting of the stockhold- 
ers of the Harlem Company (that is, the other party 
to the contract) held October 5, the said contract 
was also approved by a majority of the stockhold- 
ers. Therefore the Central Company had notice 
that that second supplementary contract had been 
agreed to, not only by their own stockholders, but 
by the stockholders of the other contracting party, 
and that final action had been taken and that 
nothing remained to be done but to affix the cor- 
porate seal of the two companies and execute and 
deliver the two instruments, 

But the president said also: 

“On the 29th of September last one Thomas 
Hitchcock, a stockholder of the Harlem Com- 
pany, had commenced in the Supreme Court, 
New York County, an action against this com- 
pany, the Harlem Company, Cornelius Van- 
derbilt, and six others, all directors in this _ 
company and in the Harlem Company, in which 
action the plaintiff seeks to have the execution 
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of the second supplementary contract, or of any 
like contract, perpetually enjoined, and the is- 
sues raised in the action begun by this company 
against the Harlem Company in 1897 adjudged 
in favor of the Harlem Company.” 

Now suppose that Hitchcock had actually applied 
to the Court and had obtained a temporary injunc- 
tion? Would that have any effect upon the legal 
character of the transactions of the Harlem Com- 
pany? No more than it would in the case of a con- 
tract between your Honor and myself for the pur- 
chase and sale of land. I might bring a suit against 
you; we might have agreed to sell land; we might 
have made all the formalities necessary and, leaving 
cut any question now of the Statuteof Frauds which 
of course, does not come into this case in any way, 
shape or form—you and I could agree orally upon 
a contract between ourselves for the purchase and 
sale of a house, or land. That would not only be 
morally binding upon as, but it would be legally 
binding, We direct our respective attorneys to 
draw up the agreement. That is submitted to us 
and approved by each of us. I write you a letter 
saying, “I have examined mine and approve of it.” 
You write me a letter saying, “I have examined mine 
and I approve of it.” Would any human being 
have the audacity to claim that that agreement was 
not binding upon us because we had not affixed our 
hands and seals to it?) Or that I could not go into 
a Court of Equity and compel you to execute it, 
or that you could not go into a Court of Equity and 
compel me to execute it? Certainly not. 

Suppose we go one step further, and I bring a 
suit against you and I claim that I have been de- 
ceived and misled, that I did not understand the 
nature of the contract, and I ask that an injunction 
be granted against you from executing that con- 
tract, or from doing anything in furtherance there- 
of. Does that affect the legal character of that con- 
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tract? No; it merely holds matters in statu quo. 
The effect of a preliminary injunction would have 
no bearing upon the legality of that contract. If 
the Court should ultimately adjudge—should sus- 
tain the prayer of the bill, should find that the con- 
tract was void ab initio, then of course it would be 
void ab initio; but until the Court so holds, the 
effect of the preliminary injunction is nothing at all 
upon the legal validity of that contract. It is just 
as binding the day after the injunction as it was 
before. I say therefore, that even if Hitchcock had 
got a preliminary injunction restraining the exe- 
cution of that contract that would not have affected 
the legal liabilities of the parties one jot or tittle. 
But he did not do that; he simply brought his 
suit. The directors of the Harlem Company never 
abandoned the contract; they simply thought they 
had better wait until the suit was disposed of. The 
contract was not to go into effect anyway until 
May, 1900. So far as the refunding bonds were 
concerned they made temporary arrangements for 
those. They entered into a further agreement with 
the Messrs. Morgan by which the bonds 
should be issued and put on the market ir- 
respective of litigation, and , providing that 
the Hitchcock suit and the Central and Harlem 
suit might go on notwithstanding the issue of the 
bonds, that the issuing of the bonds should have 
no effect whatever upon the rights of the parties 
in any pending litigation. So that there was no 
practical difficulty arising from the refunding of 
the bonds; they simply withheld their hands and 
seals from the execution of the agreement of settle- 
ment. That is all they did. 
The president of the Central Company further 
stated : 
“That answers have been put in in the Hitch- 
cock action by this company separately and by 
the Harlem Company and individual defend- 
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ants together, and that an application for a pre- 
liminary injunction in his action by Hitchcock 
is probably delayed by reason of a temporary 
and revocable stipulation between Hitchcock’s 
attorneys and the attorneys for the Harlem 
Company and individual defendants, to the ef- 
fect that prior to the formal execution of the 
second supplementary contract reasonable no- 
tice of any intention so to execute shall be 
given Hitchcock’s attorneys.” 

At the meeting of the Harlem Board they rati- 
fied the action of their attorneys, Stetson, Jen- 
nings and Russell, in making the answer to the 
complaint of Thomas Hitchcock, and in that an- 
swer the proceedings of the stockholders of both 
companies were referred to and set forth in full; 
and it was averred in that answer that the two com- 


_ panies had adopted the contract in every particular. 


The same thing was done in the Central answer. 
Each company put in an answer in which it as: 
serted that that contract had been properly author- 
ized and ratified and was legally binding upon both 
companies. Not only that, but the Ceniral Com- 
pany’s answer actually went on and prayed specific 
performance, and prayed that the Harlem Company, 
its officers and directors, be directed forthwith to 
execute and exchange with “this defendant” the sec- 
ond supplementary contract. I say that the pro 
ceedings of the Central Board show that that Board 
had been notified that final action had been taken 
by the Harlem Company at that meeting, and that 
the Harlem Board had also been notified. The Har- 
lem Board had notice of the final action of the stock- 
holders at the special meeting of the 25th of Novem- 
ber, 1898. 
At the meeting of the Harlem Company held on 
November 25, 1898, the following took place: 
“After some discussion, upon motion, and. by 
the affirmative vote of all present, it was 
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1 “Resolved, That the New York and Harlem 
Railroad Company hereby approves, ratifies 
and confirms the action of its attorneys, Stet- 
son, Jennings and Russell, in making, in ity 
behalf, the answer to the complaint of Thomas 
Hitchcock, plaintiff, which answer was served 
upon the plaintifi’s attorneys November 17, 
1898. 

That answer contained a distinct assertion that 

9 that contract between the two companies had been 

finally adopted by both companies and was binding 

upon them. 

“Resolved, That until the final determina- 
tion of said action of Thomas Hitchcock, plain- 
tiff, against the New York and Harlem Rail- 
road Company and the New York Central and 
Hudson River Railroad Company, no action be 
taken by the officers of this company in exe- 
cution or completion of the second supplemen- 
tary contract proposed by the joint committee 
of the Board of Directors of the two companies, 
and approved by the several stockholders Oc- 
tober 5th, 1898.” 

Thereby recognizing that their stockholders had 
approved of it and that the Central stockholders 
had approved.of it. Can there be any more meeting 
of the minds than that? First, the initial act by 
the joint committees of both companies; second, the 
4 conference betwen those two committees; third, the 

action of the respective stockholders, final thereon, 

directing the officers of the two companies to affix 

ihe corporate seals and execute and deliver and 

perform the agreements; and, finally, the resolu- 

tions of the two Boards reciting the action of the 

stockholders, not only their own stockholders, but 
the stockholders of the opposite company. 

“Resolved, That the president and secretary 

be, and hereby they are, authorized, in the name 

and behalf of this company, and under the cor- 
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porate seal, to make, execute and deliver an 
agreement with the New York Central and 
Hudson River Railroad Company and Messrs. 
J. P. Morgan and Company and Messrs. J. 8. 
Morgan and Company, substantially in the 
form of that now submitted to this Board and 
annexed to the minutes of this meeting, con- 
cerning the issue and negotiation of the new 
bonds of this company in retirement of its con- 
solidated mortgage bonds.” 

That is the contract dated December 1, 1898, 
which provided for the issuing and negotiating of 
the bonds, irrespective of the pending lawsuits, and 
thereby relieving everybody from the embarrass- 
ment arising out of that situation. 

“Resolved, That the Secretary be, and he is 
hereby, directed to transmit a copy of the fore- 
going proceedings and resolutions to the New 
York Central and Hudson River Railroad Com- 
pany.” 

Here we have the two high contracting parties 
notifying each other that owing to the pendency 
of the Hitchcock suit they would not be able to ex- 
change and deliver the written instruments, that 
they understood that the only reason why there 
was no preliminary injunction was because of 
some assurance that had been given by counsel on 
the subject; but that those two agreements were 
recognized as binding upon the two companies, that 
the minds of the two companies had met through 
their stockholders, the directors and the joint com- 
mittee, and that each had notified the other as for- 
mally as language can notify anyone, and that each 
had adopted and each held the other liable, does 
not, it seems to me, admit of any sort of question. 

Indeed, I wonder as I look back upon these trans- 
actions, that they could have been conducted, as 
‘they seem to have been, with so much care anil 
thoroughness at a time when legal questions which 
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night arise could not have certainly been all an- 
ticipated. Now, I know this is giving my friends 
a point, ag they will say that the directors anticipa- 
ted litigation. Of course they did; there was litiga- 
tion; there was not only anticipation, but they had 
it; and they did as they were in duty bound to do, 
everything that they could to make the action of 
these two companies binding in law as well as in 
equity, and they did their duty in that particular, 
and J am only surprised that they did it so well. But 
there is not a loophole here, there is not a fraction 
of a crevice into which can be placed a difficulty, 
from the legal aspect of this case. This agree- 
ment I say became, on the 5th of October, 1898, 
as absolutely binding upon these companies, legally 
binding, as it is to-day. Binding morally? Yes. 
Binding in a Court of Equity? Yes, except as far 
as the plaintiffs in this case satisfy you that it 
ought never to have been made. And even then, 
they have to go a step farther and satisfy you that 
it ought now to be un-made. 

I say it follows from this that each company had 
fully and irrevocably agreed to the second supple- 
mentary contract and that nothing remained to be 
done but to formally execute and mutually deliver 
the written agreement, and that this formality was 
stayed by the commencement of the Hitchcock suit. 
Nothing, however, short of a final judgment, in that 
suit or in some other suit or a mutual agreement of 
rescission between the two companies could operate 
to relieve either company from its legal obligations 
under the contract. 

It follows, therefore, that the transactions in 1900 
connected with the settlement of the Hitchcock suit 
and with the indemnity agreement have no rele- 
vancy whatever as affecting the rights or liabilities 
of the two companies or as throwing any light on 
the bona fides of the contract which had been fully 
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and finally agreed to in 1898 and had thus become 
absolutely binding on both companies. 

3. The transactions with regard to the indemnity 
agreement and the settlement of the Hitchcock suit 
are in no respect inconsistent with the good faith 
of the directors of either company. 

It appears that, from the time when it was com- 
menced, in September, 1898, the Hitchcock action 
dragged along until April, 1900, without having 
been tried or disposed of. The second supplemen- 
tary contract, which, as we have already pointed 
cut, had become legally binding upon the two com- 
panies on the 5th of October, 1898, the formal exe- 
cution and delivery being held up because of the 
pendency of the Hitchcock action, was by its terms 
to go into operation on May 1, 1900, at which date 
the Consolidated Mortgage Bonds were to mature 
and the new refunding bonds were to commence 
running. 

The purpose and object of the directors and 
stockholders of the two companies in entering into 
the second supplementary contract was to antici- 
pate the situation which was to arise on the 1st of 
May, 1900, and to relieve the officers and directors 
of the two companies from the uncertainty as to the 
rights and obligations of the two companies under 
the lease, and to substitute for that uncertainty a 
definite plan of action binding upon both com- 
panies.. The pendency of the Hitchcock suit frus- 
trated the object and purpose of the second supple- 
mentary contract, and kept the subject-matter of 
the agreement an open one. The directors of the 
two companies, therefore, found themselves con- 
fronted by a situation which would leave them in 
the same embarrassing position in which they had 
been placed by the opposing advice of eminent 
counsel, prior to the making of the second supple- 
mentary agreement. The first of May was ap- 
proaching; the old bonds of the Harlem Company 
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were about to mature; the new refunding bonds 
were about to take effect; the question of the rights 
und liabilities of the two companies, which, in one 
sense, had been an academic question in 1897, was 
now about to become a practical and immediate 
question. 

The Referee: You say that the refunding bonds 
were about to take effect? I have not got that in 
my mind clearly. The agreement between Morgan 
and the two companies that the bonds should be im- 
mediately issued I had an impression was followed 
by an immediate issue in 1898. A contract was 
made in 1898 to sell to the Harvey Fisk Syndicate. 

Mr. Hornblower: The testimony is that they 
were not, actually issued, until April, 1900. 

The Referee: Does it not appear that the bonds 
were actually issued prior to April, 1900? 

Mr. Milburn: As a matter of fact, they were not. 

Mr. Hornblower: Your Honor misapprehends 
the point of my remark about the bonds. The point 
about it is that the taking effect of the refunding 
bonds was to begin on the first of May and the re- 
cuction in interest was to begin then, and then, for 
the first time, it became the duty of the directors of 
the Central Company to act under the lease in view 
of that situation. It was the situation under the 
lease of 1873 I am calling attention to. 

Mr. Stetson: I think it will become cléarer to 
your Honor‘s mind if I state that the whole point is 
that the new bonds were to be substituted for and 
were not additional to the bonds which fell due in 
1900. ; 

The Referee: Of course they had a right to trans- 
fer the consolidated mortgage bonds in payment. 

Mr. Stetson: So they did. 

The Referee: In other words, that might mave 
affected them to some extent at least. 

Mr. Hornblower: But the reduction in the rate of . 
interest did not begin until 1900. 
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The Referee: You all agree that the bonds had 
not been issued?: 

Mr. Hornblower: I asked Mr. Banks these ques- 
tions: 

(). “Those were agreements for the purchase of 
the bonds by your customers when they were to be 
issued? A. Yes. 

Q. And they would carry that price, 115.82 with 
interest from the day when interest began to run; 
from May 14, 1900, up to the time they were actual- 
ly taken? A. That is correct.” Even if they had 
been physically issued, the reduction in the rate of 
interest did not begin until 1900, and the rights and 
liabilities of the two companies therefore were not 
in question until that period arrived. Now, from 
the 1st of May, and for 100 years thereafter, the 
question would then be a live one and an open one 
on each dividend day of the Harlem Company. 

From the 1st of May, 1900, that which had there- 
tofore been an academic question between the two 
companies became a practical and immediate ques- 
tion. 

The Referee: What was the significance of the 
agreement made in the fall of 1898, between Mor- 
gan and the two companies, that the bonds should 
be issued notwithstanding that suit? If they were 
not to be issued, as a matter of fact, until May, 
1900? 

Mr. Hornblower: It was to avoid that very diffi- 
culty. They did not know but what this Hitch- 
cock suit might drag along for years, and probably 
would, if they had not done something to get it out 
of the way. It would. They anticipated at that 
time that litigation would go on. Here was the 
suit. I understand that no deliveries under this 
agreement for the sale of those bonds actually took 
place before the first of May. That is right? 

Mr. Stetson: That is in Mr. Banks’ testimony. 

Mr. Hornblower: The purpose and object of the 
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agreement of December, 1898, was this: The ques- 
tions raised by the controversy between the two 
companies threw a cloud upon these bonds. 
One of the things plaintiffs claim in this com- 
plaint, which they make use of, one of the 
curious charges of fraud evolved from their 
inner consciousness was that there was some- 
thing wrong about the bond agreement; that there 
was something wrong about these bonds; and 
they claimed that this agreement of 1898 was en- 
tered into for the purpose of enabling Morgan tO 
get his bonds on the market and reap his profits. 
Now, as a matter of fact, something had to be done 


_ before the Ist of May, 1900, to get the bonds on the 


market. Somebody had to sell them. Somebody 
had to deal with them, and Mr. Morgan’s firms got 
up a syndicate for that purpose. 

Mr. Milburn: Those had already been sold. 

Mr. Hornblower: Undoubtedly they had all been 
sold to Harvey Fisk & Sons, in 1898; but still this 
litigation was pending and some question arose as 
to whether the Harlem Company or the Central 
was entitled to the proceeds of those bonds, and 
there was this very possible question that might 
arise, even though they had been sold to Harvey 
Iisk & Sons, and by Harvey Fisk & Sons to some 
one else, there was still a question affecting the 
title to these bonds. : 

The Referee: Then Fisk & Sons’ contract would 
become a provisional contract to take the bonds 
when issued, at so much; is that it? 

Mr. Stetson: Yes, they did not get the bonds. 

Mr. Hornblower: The object of the agreement 
of December 1st, 1898, was to prevent any embar- 
rassment arising to the Harlem Railroad by reason 
of any hitch in the refunding of their obligation 
which was to mature on the 1st of May. It was a 
hitch to the Harlem Company in refunding their in- 
debtedness, either themselves or through the me- 
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dium of the Central Company, and they made this 
arrangement so that there could be no hitch, no 
question arise, nobody enjoined from issuing these 
bonds, and no foreclosure suit commenced by the 
holders of the old bonds. 

Mr. Stetson: And what is more—if the Harlem 
Company could not pay those bonds on the 1st of 
May, then, ipso facto the right of the Central Com- 
pany to pay them became fixed. 

Mr. Hornblower: The question of the issuing of 
the bonds had been got out of the way by 
the contract dated December 1, 1898 by which 
it was provided that whatever took place, 
whatever litigation might be pending, what- 
ever might be held by the Court as to the mu- 
tual rights of the companies, in the matter 
of the bonds, the bonds themselves should be is- 
sued and the consolidated mortgage refund- 
ed. That was out of the way. The settle: 
ment of the Hitchcock suit had nothing to do with 
that; but the obligation of the two companies 
as between themselves was not out of the way. On 
the Ist of July, 1900, dividends were payable to 
the Harlem by the Central under the lease of 1873. 
It was claimed by certain of the Harlem stock- 
holders, and it was claimed by the Hitchcock suit, 
that on the Ist of July, 1900, it would be the duty 
of the Central Company not only to pay the $2 per 
share provided for by the lease, but it would also 
become their duty to pay a proportionate part 
of the 7 per cent. per annum or a proportionate part 
of the 314 per cent. per annum saving 1a 
proportionate part of the $420,000. The Board 
of Directors on the 1st of July, 1900, would 
have to decide that question. They would 
have either to say “we will not pay” or “we 
will pay” $420,000. But they had made a binding 
agreement with the Harlem Company that they 
would pay $200,000 to the stockholders of the Har- 
lem Company, or a proportionate part thereof. The 
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moment then, that the Ist of May, 1900, should be 
passed, both directors of the companies would be 
Subject to three cross-fires. In the first place there 
was a claim made that the Central directors must 
pay at the rate of $420,000 a year to the Harlem 
stockholders. There was a claim made, on the other 
hand, that they should pay nothing; and there was 
this binding agreement between the two companies 
by which they should pay one-half of this amount. 

Mr. Milburn: Do you not argue that the agree- 
ment was completed, then? 

Mr. Hornblower: I do, and I say, therefore, that 
they were between three fires. There was this Hitch- 
cock suit seeking to set that agreement aside, and 
if it was set aside they would have to refund and pay 
an additional amount. Again, if it was set aside, 
other stockholders might come in and make com- 
plaint against them. I say that the directors of the 
Central Company, notwithstanding this compromise 
agreement, found themselves by reason of this litig- 
ious stockholder in a condition where they were not 
only between two fires, but also a third fire, a cross- 
fire, which sought to set aside the compromise agree- 
ment. What were they to do? Any Central stock- 
nolder could have brought suit. Any Harlem stock- 
holder could have brought suit. Either of the two 
companies might bring suit. Now, you may say that 
the Central Company should have filed a bill for 
specific performance, but what would have been the 
use of that? They had done that in the answer to 
the Hitchcock suit; but in any suit that was brought 
between the two companies these litigious stock- 
holders would have intervened, and litigation would 
have gone on indefinitely, and it would be two or 
three years, or more, at least, before this thing could 
be determined. 

What were these directors to do? I say the very 
object and purpose of the compromise agreement 
was to make certainty instead of uncertainty. This 
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stockholder Hitchcock had come in, and _ for 
all that appeared, this uncertainty might g» 
on for two or three years, and nobody would 
know during that interval whether these Har- 
lem stockholders were entitled to $420,000 
a year or $200,000 a year or nothing. If 
the lease meant what the Central counsel said it 
meant, they would get nothing. If it meant what 
the Harlem counsel said it meant, they would 
get $420,000 a year from the Central. If the second 
supplementary contract was legal and binding, as 
they believed it to be, upon both sides, both the 
Harlem and the Central Companies, then the stock- 
holders would get one-half of that amount. But the 
Central directors could not safely pay anything. 
When the ist of July arrived the Central 
directors would not have been justified in pay- 
ing one dollar to the Harlem stockholders in 
excess of the $2 per share to which they 
were entitled under the lease. Now, in order to 
avoid that situation and in order to come back to 
certainty, in order that they might know exactly 
what they were going to do under the lease after 
_ the 1st of May, 1900, and in order to get rid of this 
embarrassing litigation which was preventing them 
from knowing their rights and duties, and in order 
to stand where the stockholders by an overwheln- 
ing majority had directed them to stand, and to 
carry out the compromise agreement which they 
had all decided was honest, just and righteous, they 
did what? They arranged to settle with Hitchcock. 
Was there any admission in that that they thought 
they were wrong? Is there any admission, in con- 
travention to their position, to their acts, to sworn 
declarations in the lawsuits, and to the compromise 
agreement to which they were ready to set their 
hands and seals? Certainly not. It was a per- 
fectly fair and proper transaction, and if it had not 
been for their stockholders who could come in and 
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intervene, it would have carried out the purposes 
which it was intended and it would have effected 
the proper object for which the second sSupplement- 
ary contract was intended—that there should be an 
end of strife. The courts of law will always uphold 
a fair agreement made, the object of which is to end 
lawsuits. The object of these dissenting stock- 
holders was to keep the question alive. The object 
of the directors and an overwhelming majority of 
the stockholders was to have the matter settled. 
Hitchcock was intervening to prevent settlement. 
He was frustrating the agreement which was sol- 
emnly and overwhelmingly made by the stockhold- 
ers of those companies,—and he was settled with. 
I say it was the proper thing for the directors to 
do. I will go further and say that if they had not 
settled that, if they had left this question a live one 
in the Hitchcock suit for two or three years, when 
they had a reasonable opportunity to get rid of liti- 
gation, they would have failed in their duty. If I 
had been their counsel then I would have advised 
them to do just what they did—settle with this 
stockholder Hitchcock and get him out of the way. 
It is insinuated, though not directly charged, 
that this settlement of the Hitchcock suit was ef- 
fected at the instance of and for the benefit of 
Messrs. J. P. Morgan & Company in order to ex- 
pedite the sale of the bonds and the realizing of the 
profits to accrue from such sale to the Morgan syn- 
dicate. We have already discussed this subject of 
the Morgan contract beyond all reasonable limits, 
especially in view of the repeated statements of the 
Referee upon the trial that there was no evidence 
cf any unfairness in the Morgan contract or of any 
relation between the Morgan contract and the 
action of the Harlem directors. It is proved here 
conclusively that that transaction, the Morgan con- _ 
tract, was fair and just. I shall not repeat what 
I have already said upon that subject. In view, 
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however, of the statement in the stipulation of facts 
that the consideration for the settlement of the 
Hitchcock suit was “200 shares of stock of the New 
York and Harlem Railroad Company, furnished 
through or by J. P. Morgan & Company,” it is prop- 
er to call attention to the circumstance that the 
agreement of December 1, 1898, between the Cen- 
tral Company and the Harlem Company and the 
Messrs. J. P. Morgan & Company and J. 8. Mor- 
gan & Company had made the settlement of the 
Hitchcock suit a matter of absolute indifference 
to either company or. to the Morgan Syndicate, so 
far as concerned the sale and negotiation of the re- 
funding bonds of the Harlem Company. 

The Referee: Morgan is the purchaser of the 
honds. All that he was interested in that I can see 
now, was to have the question adjusted as between 
the two companies as to whether or not the Harlem 
Company had a right to issue the bonds without the 
consent of the Central Company. That has been 
adjusted by the agreement of 1898. 

Mr. Hornblower: Yes, December 1st. He was a 
director of the Central Company. He was also a 
large stockholder in the Central Company and to 
that extent he had a large interest in the Central 
Company. He was also a large stockholder in the 
Harlem Company, and as such he was interested to 
see that this litigation was ended. That is all there 
was to that. 

The Referee: Was le interested as a bond holder? 

Mr. Hornblower: No, sir, not in the Jeast. He 
had already sold his bonds. 

The Referee: He had already cut that out of the 
case, by agreement between the two companies? 

Mr. Hornblower: Certainly, he had already sold 
his bonds to the Harvey Fisk Syndicate, and the 
Harvey Fisk Syndicate had already resold them 
subject only to their issue, and the agreement of 
December 1st, 1898, had removed all difficulty re- 
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luting to their sale and negotiation. The question 
of the bonds had ceased to cut any figure. But the 
respective obligations of the Central Company and 
the Harlem Company were kept as alive as ever by 
this litigation, just as it is kept alive to-day. 

I say, therefore, that the intervention of Messrs. 
J. P. Morgan & Company in the settlement of the 
Hitchcock suit had, and could have, no connection 
whatever with the interest of those firms in the bond 
transaction. There was sufficient reason for their 
intervention by reason of the fact that Morgan or 
his firm was a very large stockholder in both of 
these two companies and that he was a director of 
the Central Company. They wanted to have an end 
of this thing. 

Notwithstanding the discontinuance of the Hitch- 
cock suit, however, there was still left a small minor- 
ity of the stockholders whose capacity for litigious 
attacks upon the directors of the Harlem Company 
and upon the second supplementary contract had 
not yet been exhausted. This small minority repre- 
sented, it is true, less than 12,000 shares out of the 
total 200,000 of the Harlem Company, that is to say, 
less than six per cent. of the entire body of the 
stockholders, as against 94 per cent. who acquiesced 
in the second supplementary contract, and who de- 
sired that the same should be carried into effect, and 
that their increased dividends should be paid there- 
under. Recognizing, however, and realizing the pos- 
sibilities of litigation which this small minority of 
stockholders possessed, the Harlem directors, being 
men of large wealth, naturally hesitated before tak- 
ing any affirmative step in executing or carrying 
into effect the second supplementary contract, lest 
they should at some time and in some Court be held 
to have incurred some personal responsibility by 
reason of such action. Therefore very naturally 
they desired some indemnity against personal lia- 
bility which might result from any further steps 


217 


that they might be called upon to take as directors 
in carrying cut the provisions of the compromise 
agreement. 

{f your Honor asks me whether they had any right 
to do that, 1 say no. In my opinion they had no 
right to any indemnity. It was their duty to go on 
and execute that agreement without indemnity, and 
they could have been compelled to execute it, in a 
suit for specific performance. They could have 
been compelled, in mandamus proceedings, to exe- 
cute it. but in any such proceeding these litigious 
stockholders would again intervene, and the whole 
question would have again been opened to be re- 
litigated up to the Court of Appeals for years. 

The Hitchcock suit was discontinued on Aprii 
4, 1900. The indemnity agreement was exe- 
cuted the same day. . 

The danger apprehended by the directors of the 
Harlem Railroad proved to be no merely imaginary 
danger, for the present suit was shortly afterwards 
commenced and has been since vigorously prose- 
cuted. . 

On the other hand, so far as the Central Company 
was concerned, although certain Central stock- 
holders, Mr. Andrew D. White and his Syracuse as- 
sociates, had objected to the proposed compromise 
and had voted against it in the stockholders’ meet- 
ing, no litigation had been instituted or threatened 
on behalf of the dissenting stockholders. 

We have therefore the situation—the Harlem 
stockholders had litigated and were likely to litigate 
again. No Central stockholder had litigated or was 
likely to litigate or had threatened to litigate. That 
was the reason why the Harlem directors wished in- 
demnity, while the Central directors did not think 
they needed any. But there was another reason why 
the Central Company was the party to give indem- 
nity. The Central Company was, after all, the com- 
pany whose obligations under the lease were in dis- 
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pute. Nobody claims that the Harlem Company 
owes any obligations under this lease. The cove- 
nantor was the Central Company, and the question 
was how much did their covenant compel them to 
pay annually to the Harlem directors. They were 
the company who had to do the paying. The Cen- 
tral Company was the company out of whose treas- 
ury the money was to come. It was their obliga- 
tion which was in dispute, and it was their funds 
which were to be used to pay the increased divi- 
cends, if any, to the stockholders of the Harlem 
Company. 

It was natural, therefore, and proper that that 
company should take the initiative in bringing about 
a settlement of the Hitchcock suit and the in- 
demnifying of the Harlem directors against per- 
sonal liability. Possibly the Central stockholders 
might have raised some question as to the propriety 
of the course taken by the Central Board in these 
matters; but it does not lie in the mouth of a Har- 
lem stockholder to object to such course. 

It was a suit against every Harlem director indi- 
vidually; and the 4th prayer of the complaint 
declared that the proposed amendment and 
alteration of the lease, if consummated, 
would be a breach of trust. In the face 
of this declaration, as I have pointed out, 
it was not beyond possibility or probability that 
upon the theory of this prayer some other dissent- 
ing stockholder might bring suit against individual 
Harlem directors, who, in case of ultimate adverse 
decision, would suffer personal amercement to an 
extent measured exactly by the sum which in that 
event would be found to have been wrongfully con- 
ceded to the Central Company. 

The so-called indemnity by the Central is in effect 
merely the contingent promise of the Central to 
pay to the several Harlem directors, and thus 
through equitable subrogation to every dissenting 
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Harlem stockholder, such sum, if any, as ultimately 
should be adjudicated to have been due and unpaid 
by the Central Company on account of rental under 
the lease, if the compromise were set aside. The 
case is one in which the party directly in interest 
made what is equivalent to an agreement of restitu- 
tion, in case of judicial reversal, and is not one in 
which a third party, having no relation to the trans- 
action, agreed to indemnify the Harlem directors 
generally against the consequences of their official 
action. The Harlem directors honestly and fairly 
could and did say: While we are prepared to obey 
the direction of our stockholders, we do not feel 
called upon to expose ourselves to any possible risk 
of purely personal loss; and the Central directors 
fairly and honestly could and did say: We are per- 
fectly willing to indemnify you against such risk, 
for our indemnity exactly equals that which would 
be our obligation and your stockholders’ rights in 
case it shall be decided that the settlement should 
not have been consummated. 

In other words, if I make myself clear, and in 
order that your Honor will understand my point: 
This agreement of indemnity of the Central Com- 
pany was really nothing more than what the law 
will impose upon them, the Central Board, in 
favor of the Harlem stockholders, if this Court or 
any other Court shall ultimately decide that their 
action in making that second supplementary con- 
tract was void. Of course, they will be bound to 
indemnify the Harlem directors in that case, as also 
the Harlem stockholders, if it shall ultimately be 
decided that their action was wrongful. Now, so far 
as the Central Company is concerned, so far from 
indicating any doubt on the part of that company 
as to the justice and propriety of the compromise 
agreement, the giving of the indemnity indicates the 
highest confidence on their part. It would not 
have been advised by counsel for the Central Com- 
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pany if such counsel had not been thoroughly satis- 
fied that no personal liability on the part of the 
Harlem directors would ever be incurred. 

In other words, the Central directors were go 
thoroughly satisfied of the righteousness, justness 
and legality of that agreement that they were per- 
fectly willing to give an indemnity to the Harlem 
directors and to have the agreement carried into 
eect: 

It makes no difference, however, from our point 
of view, what the state of mind was of the directors 
of the Harlem Company or of the Central Company, 
at the time of the settlement of the Hitchcock suit 
and the giving of the indemnity agreement. Their 
state of mind has no legal bearing upon the situa- 
tion. The rights and liabilities of the parties must 
be determined by what had taken place prior there- 
to; and the bona fides or mala fides of the trans- 
action must be determined as of the date when the 
second supplementary contract was submitted to 
and approved by the stockholders of the two com- 
panies, in October, 1898. 

In any event what was done in 1900 can certainly 
not supply a total failure of proof with regard 
to any wrong, bad faith or misconduct on the part 
of the officers or the directors of these two com- 
panies in 1898. 

Now, but one or two more considerations and ! 
shall have done. It appears by one of the stipula- 
tions which we have put in evidence, and which was 
not put in evidence by the other side, that all of the 
stockholders of the Harlem Company, except the 
holders of 11,633 shares, have acquiesced in the 
compromise agreement and have accepted their in- 
creased dividend under this compromise agreement. 
The checks for the first of those payments 
were accompanied by notices dated July 92 
1900, which specifically. informed every  stock- 
holder that the check which was sent him in- 


cluded a payment under the second supple- 
mentary contract, which was in: addition to 
the payment he would have received but for 
that. That notice called attention to the situa- 
tion and to the fact that the checks included 
payment under the second supplementary contract. 
Out of 770 stockholders, only 23 have refused to ac- 
cept their additional dividend under the compro- 
mise agreement. The holdings of these stockhold- 
ergs who dissented and refused to accept amount to 
a little over six per cent., as against the total 
amount acquiescing in the compromise. Up to Janu- 
ary 1, 1902, the Central Company had paid to Har- 
lem stockholders $308,682.80 in excess of their guar- 
anteed dividend of $2 per share under the lease. 
Since January 1, 1902, four semi-annual payments 
have accrued, and the Central Company has been 
called upon to pay, in excess of those four semi-an- 
nual payments, a sum of upwards of $400,090. These 
facts must have a bearing on your Honor’s mind, as 
a Chancellor sitting here, upon the question as to 
whether you shall or shall not disturb the existing 
status. Over 94 per cent. of the stockholders want 
this agreement to stand; 94 per cent. of them have 
acted thereunder, and the Central Company has 
paid over $700,000 which it would not have 
paid but for the compromise agreement. 

The Referee: Ninety-four per cent. in value I sup- 
pose you mean? 

Mr. Hornblower: Ninety-four per cent. in value 
and much more than that in number. 

The Referee: Much more in number? 

Mr. Hornblower? Yes, 747 against 23. 

This little insignificant body of stockholders, nu- 
merically, is here objecting to this agreement, 
when 94 per cent., or over 740 of the stockholders 
want it enforced and have taken their dividends 
and do not want to run any risk of paving them 
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back again. If this suit should prevail, what would 
be the consequence? The consequence would be that 
a Court of Equity would substitute for the over- 
whelning will of this majority the wishes of a small 
and insignificant minority. When I say insignifi- 
cant, of course I mean no reflection upon the indi- 
viduals composing that majority. I ‘do not mean 
that they are insignificant in their individual capac- 
ity nor in their corporate capacity, nor do I mean 
to say that a minority, however small, has na rights 
which a Court of equity will not protect. I do not 
care if there were but one stockholder here, owning 
one share of stock. If his right is clear, if he has 
satisfied the mind of the Court that there has been 
a gross fraud practiced upon him, the minority, if 
he has satisfied the Court that a great wrong has 
been done, then I say that the Court will exercise its 
functions and will give him some redress. But, 
even in that case, the Court would not set aside an 
agreement and restore a status which had long ago 
ceased to be a status quo. The Court would not do 
that; it might give some relief; but in this case I say 
there is no such situation. The plaintiff has not 
made out such a case as to impress the mind of the 
Court with the conviction that there has been any 
ereat wrong done here. On the contrary, I submit 
that the facts show conclusively that there has been 
righteousness and not unrighteousness done by the 
parties to this agreement, the officers and directors 
of these two companies. 

In conclusion I wish to say, that the breakdown 
of the plaintiffs’ case, on the stipulated facts and 
on the trial of the case before the Referee, is to my 
mind complete. Every allegation of the complaint 
except those that are expressly admitted by the of- 
ficers of the defendant must be exactly reversed by 
the insertion of the word “not” in such allegation, 
in order to make it conform to the facts proved. 
Proved, did I say? Stipulated. The plaintiff can- 


not claim to be even surprised on the trial, for every 
essential fact was admitted in writing months be- 
fore the trial of this action was commenced. If this 
suit was begun in good faith by the Continental In- 
surance Company it is difficult to understand how 
the trial could have been proceeded with in good 
faith, The complaint is stated to be upon in- 
formation and belief. It would be interesting to 
know who informed the gentleman who verified the 
complaint, and why he believed the information em- 
bodied in paragraph 13 of the complaint, to the effect 
that the directors constituting a majority of the 
directors of the Harlem Company were also di- 
rectors of the Central Company, and that such ma- 
jority owned or controlled a majority of the stock of 
both companies. Was any such information ever 
given, or was that belief unfounded? So, also the 
allegation in the same paragraph as averred upon 
information and belief, that “The financial in- 
terests of said controlling and managing directors 
have been during said period and now are, much 
larger in the Central Company than in the Har- 
lem Company.” 

Who informed the verifier of that complaint of 
that fact, why did he believe such information, and 
why has that charge never been retracted, notwith- 
standing the admitted facts in this case, showing 
conclusively that it never for one single moment of 
time came within a thousand miles of being true, 
the direct contrary being admitted? 

So also the statement in paragraph 16 of the com- 
plaint, to the effect that the second supplementary 
contract and the execution and delivery thereof 
were authorized and approved by the votes “of 
certain directors of the Harlem Company who 
were interested in the contract for the pur- 
chase of the bonds of the Harlem Company 
mentioned in said supplementary contract.” 
Who informed the verifier of that complaint 
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of that fact, and why did he believe it? That 
fact, if true, would convict the late Cornelius 
Vanderbilt and his associates of corruption in of- 
fice. The stipulation entered into by the parties 
prior to the trial negatives this proposition in so 
many words and in as strong language as the dic- 
tionary can furnish. But the allegation was assumed 
by the Referee as a conceded fact in writing his 
opinion on the motion to dismiss at the opening of 
the trial. We have charges made in this complaint, 
under oath, on information and belief, against rep- 
utable and honorable men which, if not protected 
by the privileges of a lawsuit, would furnish matter 
for an action for libel. The rule of law is 
that in order to establish a case the essential al- 
legations in the complaint must be proved. The 
plaintiffs would have us substitute the rule that 
the defendant must disprove the charges. Unfor- 
tunately for the plaintiffs, however, they have them- 
selves disproved the charges. 

I respectfully submit that this litigation, which 
I cannot but regard as unjust and unfounded, 
should now meet with an emphatic rebuke from the 
tribunal to which it is now submitted for adjudica- 
tion. 
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CONTINENTAL INS. Co. vs. N. Y. & HARLEM R. R. Co. 


New York, January 15, 1904. 
10.30 o’clock A. M. 


Present: 
THE REFEREE, 
Mr. TRULL, 
Mr. MILBURN, 
Mr. SWEEZY, 
Mr. STETSON, 
Mr. ANDERSON, 
Mr. Loomis, 
Mr. HORNBLOWER. 


CLOSING ARGUMENT OF Mr. MILBURN. 


Mr. Milburn: If your Honor please, the Harlem 
Company, under the lease of 1873, as construed by 
the Referee, had the right to issue its bonds, secured 
by a mortgage on its railroad property, to pay off 
and retire the consolidated bonds when they fell 
due in May, 1900; and thereby to entitle itself, for 
the benefit of its stockholders, to the difference 
between the interest that the new bonds were to 
draw and the annual sum of $840,000, which was 
the interest payable on the outstanding bonds. That 
sum, as the new bonds carried 31% per cent. interest, 
would amount to $420,000 a year. $220,000 of that 
sum, would represent an additional value to each 
share of Harlem stock of, say in round figures, $30, 
making a total increase of value to the Harlem 
shares of $6,000,000. The aggregate of that annual 
sum during the period of the lease would amount to 
a figure which has been stated here as something 
over eighty millions of dollars. It meant a dividend 
of $2 a share per annum. The right to that sum was 
taken away, so it is claimed, by certain proceedings 
and transactions of the Boards of Directors and 
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stockholders of the two companies. It was ag 
a matter of fact taken away. My learned friend 
in his main argument, and in his argument 
yesterday, covering together something over 
nine hours, endeavored to show to your Honor 
that it was done in a legal and valid way, 
and that our claim, that it was unjust and 
illegal and a wrong to the stockholders of the 
Harlem Company was, as he characterized it, 
utterly empty and baseless. I think if it had been 
utterly empty and baseless it would not have taken 
near that time to establish the fact. It was a con- 
cession of great elements of strength in the plain- 
tiffs case that it demanded such an elaborate 
refutation. 

According to the view I take of the case I have 
fortunately not to travel over a great deal of the 
eround which he traversed in his argument. The 
situation resembles somewhat, as far as its presenta- 
tion is concerned, one which I have no doubt 
has been more than once under investigation by 
your Honor. I have known of most complicated 
transactions to effect simply one result, and that 
was the exaction of more than 6 per cent. for money 
loaned. By one side each of the steps taken is 
presented as a real transaction. Here is a deed of 
property; here is a deed of another piece of 
property; here is a lease, and a mortgage, and per- 
haps other instruments, all perfect in form and all 
legally executed, all duly authorized, and all on 
their face ordinary and usual transactions, and 
it is contended that they actually are what they ap- 
pear to be. The contention on the other side is 
that underlying them all was a simple purpose to 
get more than 6 per cent. for money loaned; and 
that purpose, being found to exist, sweeps away the 
whole mass of transactions as merely a cover for it. 
So, I say in this case, we have one or two very 
simple propositions underlying all the transactions, 
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and accordingly as they are determined, do those 
transactions reveal themselves as real and genuine 
or mere machinery for the accomplishment of the 
purpose behind them. 

I say, first: By reason of a majority of 
Boards of the Central and Harlem Companies con- 
sisting of the same men, they were incapacitated 
from carrying on a controversy and adjusting it 
by a settlement. I cannot raise a controversy with 
myself and settle it, and bring out of that situation 
a transaction which the law denominates and 
classifies as a compromise, and a valid considera- 
tion for a right which is surrendered. I say in the 
next place that treating the Boards as capable of 
dealing with each other, there was formed at the 
outset a purpose by the same men dominating and 
controlling each of the Boards to divide this saving 
of interest between the two companies and that 
everything else that was done was pure machinery 
to carry out that purpose. The transactions were 
not real; there was no actuality about them. There 
was no collision of minds; no real controversy. 


Everything that was done emanated from the same 


source; it was simply machinery to carry out a 
determination to divide the saving of interest; 
whatever the origin and motive of the purpose may 
have been. 

I say next that the steckholders’ vote adds no 
element of legality to the transaction because it 
is apparent that it was part of the machinery from 
the first, and because it was not obtained and given 
under such circumstances as to make it a fair 
vote and binding upon a non-assenting minority. 
I say further that in view of the circumstances at- 
tending this whole operation from the beginning, 
the Court will look into the transaction itself and 
if it deems it inequitable or oppressive or unjust, it 
will not allow it to stand. 

These are my legal positions. I do not care 
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where the pecuniary advantage was. That is not 
the controlling matter. If the Court finds transac- 
tions emanating as these did, shaped and moulded 
as these were, it is not controlled, in its determuina- 
tion as to whether they shall stand as legal or not, 
by the fact as to whether this or that individual 
profited by it to a greater or lesser extent. 

Nor am I deeply concerned about the motive of 
the men engaged in the transaction. I stated in’ 
the few remarks that I made to your Honor on 
the occasion of the motion to dismiss at the close of 
the plaintiff’s case, that I should not stand here to 
urge any considerations of fact that 1 did not think 
warranted by the testimony. I propose to be guided 
by that rule. I am not here to make accusations 
in regard to motives, or to impute fraud or corrup- 
tion or vicious wrong to men when there is no issue 
involving such considerations. If it stands out 
clearly that there was a purpose to accomplish a 
certain result; and that result was unjust and op- 
pressive; and it was not accomplished in a legal way, 
the motives are irrelevant, whether they were bad or 
good. Therefore, I narrow down my presentation of 
this case to the propositions which I have formu- 
lated, and on those propositions I base the plaintiff’s 
case. I know that I have to establish them, and 
that is what I believe I can do. 

Let me read a sentence which formulates the first 
proposition I stated, and which governs ‘my pre- 
sentation of it. It is in the last edition of a very 
good book, Taylor on Corporations. It is put bet- 
ter than I can put it, and that is why I read it. It 
is in Section 644, and is as follows: 

“And it has been finally held, and with such 
propriety of reasoning as at least to lead one 
to believe the rule will remain fixed, that when 
common directors constitute a majority in each 
board, the two boards of directors cannot in 
the same transactions validly represent two ad- 
versely interested corporations.” 
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That is an admirable statement of a concrete 
proposition, and it is a proposition founded in com- 
mon sense. Directors of a corporation are not arbi- 
trators. The stockholders of a corporation choose 
their directors to represent them, and maintain their 
interests throughout, exclusively and undividedly. 
That was what the Harlem stockholders elected their 
directors to do; that is the only proper attitude of 
Harlem directors to Harlem stockholders. They are 
not arbitrators, so that they can act at the same 
time and in the same matter as the representatives 
of adverse and conflicting interests. 

Let me now review the transactions as _ briefly 


as I can consistently with making them clear: The 


common directors were Cornelius Vanderbilt, Will- 
iam K. Vanderbilt, Frederick W. Vanderbilt, Chaun- 
cey M. Depew, Charles C. Clarke, Samucl F. Bar- 
ger and Samuel D. Babcock. After 1896, the Har- 
lem was what we may call an inactive corpo- 
ration; it had no business, no active business. AI 
of its business could have been done by a clerk as 
it had only to take in $400,000 a year and pay 
it out to its stockholders, after deducting some slight 
expenses. It leased its steam railroads te the Cen- 
tral in 1873, and its surface roads to the Metropoli- 
tan in 1896. 

The New York Ceniral is one of the great railway 
systems of the country. It owns a great system it- 
self and controls others, and has acquired its pre- 
eminence, so far as the traffic to the Atlantic coast 
is concerned, by the fact of its matchless and unique 
entrance into the City of New York over the railroad 
of the Harlem Company. It is an active, powerful, 
vigorous corporation. From the complaint of the 
Central Company in its suit against the Harlem 
Company it appears that back in the sixties, Cor- 
nelius Vanderbilt, the founder of the family, owned 
a majority of the stock of both the Harlem and Cen- 
tral companies. William K. Vanderbilt and his 


230 


older brother Cornelius, who-died in 1899. belonged 
to the third generation of the family which bas ruled 
and governed these properties for forty years. Its 
connection with them has always been so controlling 
and dominating through active management, large 
interests and tradition that they bear its name and 
are known as the Vanderbilt system. 

It appears that since 1890—that is as far back as 
we thought it necessary to go—all of the stock which 
has been voted at the annual elections of the Harlem 
Company has been voted by the Vanderbilts; the 
proxies ran to them and their associate, Mr. Clarke; 
and since that time a majority of the New York 
Central directors have been the majority of the 
Harlem directors. Central directors have filled the 
presidency and the other offices, and the Executive 
and Finance Committees of the Harlem Company 
during the whole of that period. At every annual 
election of directors, the whole stock of the company 
represented has been voted by the Vanderbilt in- 
terests. That is what is meant in the complaint by 
the allegation as to “control.” It does not mean that 
the Vanderbilts have owned a majoriiy of the 
Harlem stock. The complaint says “own or 
control.” Control grows out of just such condi- 
tions and relations as I have indicated; long 
identification with the companies, large ownership, 
tradition, and active management have created 
the control which is alleged, and which is indubit- 
able. It is perfectly true as to both of them , just as 
Mr. Anderson said (Record, p. ), when I called 
attention to the fact that Mr. Cornelius Vanderbilt 
was not present at a certain meeting, and that 
therefore the statement in connection with it of his 
stockholding interest was irrelevant, that he knew 
what was going on, and if he did not want it he 
would have gone in and stopped it. That is the 
truth of the matter and what we all know. 

At the end of 1896 and the beginning of 1897 the 
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question was evidently up as to making provision 
for the consolidated bonds of the Harlem amount- 
ing to $12,000,000, which would fall due on the 1st 
of May, 1900. It was ascertained that a new issue 
of bonds could be negotiated and sold, bearing 
three and one-half per cent. That made a saving 
in interest of $420,000 a year, as the outstanding 
bonds bore seven per cent. That saving of interest 
was a matter of discussion resulting in a determi- 
nation by the same controlling and ruling power of 
both companies that it should be divided between 
them. The transaction we have to review followed 
on that determination as the machinery adopted to 
accomplish it. 

To my mind the most illuminating document in 
this case is the letter written by Mr. Stetson in 
April, 1897. I remember, when I first read it that 
it furnished me with a key to everything that fol- 
lowed. It foreshadows all that was done. It was 
a letter written to Mr. Twombly. I do not think 
there need be any mystery about Mr. Twombly’s 
relations to this matter. I am not going to stop 
at each particular transaction to determine the 
particular relation in which any particular person 
was acting at that time. I am not an adherent of 
the doctrine of multiple personalities. I do not 
think it would pay to try to follow the particular 
relations of any individual, director or counsel, 
through these various proceedings. They were all 
allies. I will take Mr. Twombly’s relation, just as 
he states it. Mr. Twombly says that he was very 
much interested in the management of both roads. 
He was a brother-in-law of Mr. Cornelius Vander- 
biit and William K. Vanderbilt. He says in his 
testimony : 

“Mr. Stetson was my personal counsel, and 
on all subjects for many years, when I wanted 
to inform myself upon a matter, I used to con- 
sult with Mr. Stetson. I heard a great deal 
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about this controversy between the Harlem and 
the New York Central. I wag very much in- 

terested in the management of these railroads 
and I wanted to inform myself, through my per- 
sonal counsel, so that if I was brought into a 
personal consultation about it, that I should 
be as well informed as I could.” 

The stipulation is that the letter was given to 
Mr. Twombly to show to Harlem directors. The 
letter refers to resolutions for the Board of Di- 
rectors of the Harlem Company which Mr, Stetson 
had drawn, and which were the resolutions passed 
by the Harlem directors at their meeting of April 
14, 1897. If you will read that letter, which of 
course is not the subject of the slightest criticism of 
any kind from me, nor can there be from any one, 
you will find in it a programme. You will find in it 
the suggestion that the New York Central directors, 
acting according to their best judgment for the 
interest of their company, and without submitting 
the question to their stockholders, may make or re- 
frain from making a compromise. Also that the 
same controlling directors acting according to their 
best judgment, in behalf of the Harlem Company, 
may resist or may compromise any claim that may 
be made by the New York Central. Then it is sug- 
gested that possibly the stockholders of the Har- 
lem Company should act upon whatever is done; 
that if a compromise is to be made, a divis- 
ion of the amount between the two companies 
might be fair; and that the Central should 
occupy a certain relation to it so as to furnish 
a consideration. There was the programme 
outlined right in the very beginning, a_ pro- 
gramme which was followed out, beginning with 
the meeting of the Harlem directors held on April 
14th. The last clause of Mr. Stetson’s letter is, in 
effect, that the resolutions theretofore prepared and 
submitted by him should be modified, for as they 
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stood they would commit the Harlem directors to 
an absolute theory inconsistent with compromise, 
and that “being modified and adopted, the resolu- 
tion should be communicated to the Central direct- 
ors, whose reply might become the proper basis of 
an adjustment.” There was no modification of the 
resolutions, as indeed there was no occasion for 
any, as the resolutions as drawn made the claim 
of the Harlem Company for what it was entitled to. 
They would be followed by the claim of the New 
York Central to the contrary. Then there would 
be in collision these acutely opposed claims for 
compromise. All that was according to the pro- 
gramme. 

The resolutions of April 14, 1897, passed by the 
Harlem Board have been read. They were a posi- 
tive assertion of the right of the Harlem Company 

to issue the new bonds, and negotiate and sell them, 
and thereby provide the money for the payment of 
the outstanding consolidated bonds. Voting for 
this resolution were Mr. William K. Vanderbilt, 
Mr. Frederick W. Vanderbilt, Samuel F. Barger 
and Mr. Depew, as well as Mr. Rossiter, who was 
the secretary and treasurer of the New York 
Central Railroad. There were nine present 
at that meeting. All voted affirmatively; so we 
have at that time Mr. William K. Vanderbilt, Mr. 
Frederick W. Vanderbilt, Mr. Barger and Mr. De- 
pew, Directors of the New York Central Company, 
and Mr. Rossiter, the secretary and treasurer of 
the Company, all voting affirmatively for the claim 
and contention of the Harlem Company. 

In that connection your Honor will observe that 
the large, substantial stockholding interest in 
these directorates is the Vanderbilt interest. The 
other directors never seem to have owned more than 
50 or 100, or at the outside 200, shares of stock. 
Of course you cannot call them nominal directors, 
put the great stockholding interest is the Vander- 
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bilt interest. The resolutions adopted at that meet- 
ing provide for their submission to the stock- 
holders of the Harlem Company to obtain 
their consent and authority to the mortgaging of 
the property of the company. They provide that 
the bonds should be issued only to retire the out- 
standing bonds, and as substitutes for them. The 
bends themselves provide that that was their pur- 
pose; that they were to be used only to retire, pay, 
or discharge the outstanding bonds. The mortgage 
itself contained the same provision. So that anyone 
looking at these resolutions or one of the proposed 
bonds or the mortgage would see that that was 
their purpose and no other. They were in no sense 
an additional issue of bonds. 

The stockholders’ meeting was held on May 18, 
1897, and at that meeting—not to refer now to 
other things that were done—the stockholders of 
the Harlem Company approved the resolutions and 
gave the necessary authority for the execution and 
issue of the bonds and mortgage. Thus as the 
result of that meeting there was completed author- 
ity to issue the new bonds secured by a mortgage 
on the demised property, subject to the New York 
Central’s lease, and use the proceeds to pay off the 
consolidated bonds. 

That stockholders’ meeting was on the 18th day 
of May, and the 17th day of May, the day previous, 
is the date of the opinion signed by Messrs. Loomis, 
Green & Phelps. I um not going to dwell upon 
that and the other opinions because I take them for 
what they say. They fall in with the rest of the case; 
they do not alter it. It was stated in the argument 
that they bore on the good faith of the directors who 
acted upon them. In my view, taking these trans- 
actions as they happened, they are all part and 
parcel of the pstmt) of the initial purpose 
to divide the interest saved between the two com- 
panies. This particular opinion does not go into 
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reasons. It states in its first paragraph that the 


agreement of the New York Central Company as to 
these bonds was one purely of indemnity, although 
the Sixth Article of the lease provides that if the 
Harlem Company should pay off the consolidated 
bonds the Central Company after that time should 
pay to it a sum equivalent to the interest on what- 
ever portion of the bonds should be paid off. That 
is scarcely indemnity. I have never been able to 


understand the second paragraph of the opinion. 


I do not now understand how, under the Sixth 
Article of the lease, the Central Company had 
a right in advance of paying off the bonds 
to call upon the Harlem to issue new bonds for 
that purpose. The contract provided that if 
the Harlem Company did not pay the bonds 
and tse Central Company did, the latter Company 
might demand of the Harlem reimbursement by an 


issue of its bonds, the rate of interest to be agreed 


upon between the two companies. That is its plain 
language. If your Honor agrees to pay off an in- 
cumbrance on my house, if I do not pay it myself, 
and in that event require me to execute a bond and 
mortgage for your reimbursement, have you any 
right to come to me in advance, before you have 
paid a dollar, before you have made provision 


to pay a dollar, and require me to execute. 


a new bond and mortgage with which to raise the 
money to pay off the mortgage, so that you may say 
that that is a payment by you and not by me? 
If the Harlem did not pay the Central might, and 
then, having paid, it could seek reimbursement. 
It is said that the Central Company, without pay- 
ing, had a right to require the Harlem Company 
to execute its bonds secured by a mortgage on its 
property and use those bonds, the Harlem’s own 
bonds, to pay off the consolidated bonds, and that 
that would be a payment by the Central and not 
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by the Harlem Company. Such a contention is 
absurd on its face. 

But the opinion was given, as the previous opinion 
had been given by Mr. Anderson to the Harlem 
Company, and as Mr. Stetson’s December opinion 
had been given to Mr. Twombly, and they would 
have some bearing, if there had been two separate 
and independent parties in conflict with each other, 
and the bona fides of either in asserting its claim 
was in question. There can be a valid compromise 
only if the claims are advanced by the con- 
flicting parties in good faith. A man cannot 
vamp up a claim simply as the basis of a com- 
promise to constitute a consideration for the 
waiver of an existing right. But if two hostile 
parties are negotiating with each other, and 
each is making claims, and afterwards it is 
insisted in derogation of the compromise ef- 
fected that the claim of one of the parties was 
vamped up, he may show that he had the opinion of 
counsel as a warrant for his claim. That is the 
situation when you have hostile parties. But when 
common directors controlled both parties what 
figure does it cut how many opinions there were? 

We now come to the next step. That is the meet- 
ing of the Central directors held on May 18th, the 
same day as the meeting of the Harlem stockhold- 
ers, when they authorized the issuing of the bonds. 
At that meeting there were ten directors present, 
including Mr. William K. Vanderbilt, Mr. Freder- 
ick W. Vanderbilt, Mr. Clarke, Mr. Depew, Mr. Bab- 
cock and Mr. Twombly, all, excepting Mr. Twomb- 
ly, directors of both companies. At that meeting 
resolutions were adopted setting forth that the Cen- 
tral Company has “upon such payment, or for the 
purposes thereof (that is, the payment of the con- 
solidated bonds), the right to request the Harlem 
Company to issue in lieu thereof bonds bearing a 
similar rate of interest,” &c. Where is there a syl- 
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lable anywhere in the lease authorizing the New 
York Central to call upon the Harlem to issue its 
bonds? 

Mr. Hornblower: Are you asking us that ques- 
tion interrogatively? 

Mr. Milburn: I did not, but I will; where is it? 

Mr. Hornblower: It is in the express language 
of the lease. Jt is provided that it shall have the 
right to call upon the Harlem Railroad to furnish 
the bonds with which the refunding should be done. 

Mr. Milburn: The language is, that in case the 
consolidated mortgage bonds shall be paid by the 
party of the first part, that is, by the Central Com- 
pany, the Harlem agrees, whenever requested by 
the Central Company so to do, to issue in lieu there- 
of bonds bearing a similar rate of interest or such 
rate of interest as may be agreed upon, and so 
forth. 

Mr. Hornblower: They have to be issued before 
the old bonds can be paid. You must issue refund- 
ing bonds before you can pay the old bonds. 

Mr. Milburn: I can only see there in that clause 
that if the Central Company out of its own funds 
paid these consolidated bonds, then it could call 
upon the Harlem for a new issue of bonds. But 
that was only in case the Harlem Company did not 
pay; and it had up to the last day in which to pay; 
and the Central had no right to pay until the Har- 
lem Company had failed to pay. In that case if 
the Central Company paid, it could call upon the 
Harlem for reimbursement, but not otherwise. 

The resolutions proceed: “Whereas, the Central 
Company proposed to pay the Harlem bonds at 
maturity.” The Central Company never proposed 
to pay the Harlem bonds at maturity. It would 
not be a payment by the Central Company if the 
Harlem Company issued its bonds and the consoli- 
dated bonds were retired with their proceeds. The 
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bonds were intended to be, and were actually, paid 
by the Harlem Company. 

Then comes the assertion that the new Harlem 
bonds could be sold, and have been sold, so as to 
net a saving of $420,000 a year, and that the claim 
of the Harlem Company to this sum is not justified 
by the terms of the contract, and is in the highest 
degree unjust. Who says that? Mr. Frederick W. 
Vanderbilt, Mr. William K. Vanderbilt, Mr. De- 
pew and Mr. Babcock, all Harlem directors and our 
representatives,and whoa month before had solemn- 
ly asserted in the resolutions of the Harlem Com- 
pany that it had the right to the sum so saved. 
Acting for the Harlem Company they say in 
April that it is the clear right of the Harlem 
to provide for the issuing of these bonds to pay 
and retire its consolidated bonds, and thereby 
entitle itself to this $420,000 a year for the 
benefit of its stockholders of the Harlem. 
Acting for the New York Central on the 18th 
day of May they deny that right and say 
that the claim of the Harlem Company is in- 
equitable and unjust. And on that same 18th day 
of May, Mr. Frederick W. Vanderbilt, Mr. William 
K. Vanderbilt, Mr. Depew, Mr. Clarke and Mr, Bab- 
cock, sitting in the same room as directors of the 
Harlem Company, denounce that action of the Cen- 
tral’s Board, their own action, and insist that 
the Harlem Company is entitled to the whole 
of the interest saved, and that counsel be em- 
ployed to defend its rights. Is not that pretty 
nearly a mockery of things? Can anyone say that 
those were real transactions? In the morning these 
controlling men voted for the Central’s position 
and denounced the Harlem’s position as unjust, 
which they themselves had formulated a month 
before, and in the afternoon as Harlem directors 
they again stultify themselves and reassert the 
Harlem’s position. 
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That was in May, 1897. On June 29th the New 


York Central’s suit was begun. I invite your Hon- 


or’s careful attention to the complaint in that 
action. Ido not want to occupy time by reading it 
to you. It is alleged that the Harlem Company 
proposed to issue bonds in addition to those out- 
standing, when annexed to the complaint are 
the resolutions of the Harlem directors and a copy 
of one of the new bonds which distinctly provide 
that they are not to be issued or used except for 
the retirement of the outstanding bonds. It is al- 
leged and asserted that the Central would be ir- 
reparably damaged if the mortgage were allowed to 
be made and the bonds allowed to be issued, secured 
by that mortgage, when the mortgage is subject to 
its leasehold interest, and was to be made and the 
bonds issued in any event. It is because of the 
peculiar allegations in that complaint that I ask 
your Honor’s attention to it. It is plain, on the 
face of it, that it was artificial and strained, and 
simply an effort to create an apparent situation 
justifying a compromise. The suit was begun in 
June, 1897, and then remained in abeyance for a 
year. My attention is called to the fact that— 

Mr. Sweezy: Lis pendens was filed on the 29th 
and the mortgage was executed the next day. — 

Mr. Milburn: Well, the suit remained in abey- 
ance for the period of a year. No apparently seri- 
ous effort was made to secure a trial of the case. 
It was on the Calendar at one term, but was not 
reached because of the absence of some witness. I 
believe that is the reason stated; and nothing fur- 
ther was done. It was purely a legal question that 
was raised, and a demurrer would have brought it 
up. If there had been any intention of disposing 
of the suit by a trial it could have been done. The 
only question involved was the construction of the 
lease. Part of the relief prayed in the action 
brought by direction of the Vanderbilts was 
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that the Vanderbilts be restrained from execut- 
ing the mortgage and issuing the bonds. There 
was hever any intention to try the case. The 
same power controlled both sides of the case. It 
controlled the plaintiff; it controlled the defend- 
ant; both counsel served the same masters. It was 
a suit in appearance only. 

We come to June 22, 1898, and the meet- 
ing of the Central directors on that day. The 
matter having lain in abeyance for a year is then 
taken up again. Running in and out of this case at 
various points are the transactions in regard to the 
sale of the new bonds. Iam going to reserve what 
I have to say on that subject until the end. I 
merely say now that there is a curious coincidence 
of activities in connection with the contract for 
the modification of the lease and the bond trans- 
actions. The bonds were sold to the Harvey Fisk 
& Co. syndicate in July, 1898. Proposed action 
concerning the bonds seems to have stirred up 
action concerning the iease. So there is a meeting 
of the New York Central directors on June 22, 
1898, Mr. William K. Vanderbilt, Mr. Frederick W. 
Vanderbilt and Mr. Clarke, being three out of the 
seven present. Referring to the suit which has been 
brought it is said in the resolution that was adopted 
that “in the opinion of the Board it is for the 
best interests of this company, and of the stock- 
holders thereof, that the uncertainty of litigation 
should be averted, and that the advantage of a dim- 
inution in the payment under the lease should be 
secured to this company by an equitable adjust- 
ment, ete.” They then appoint a committee to con- 
sider the question and conclude an agreement with 
a committee of the Harlem Board. That resolu- 
tion was adopted by the votes of Mr. William K. 
Vanderbilt, Frederick W. Vanderbilt and Mr. 
Clarke among others. On June 28, Mr. William K. 
Vanderbilt, Mr. Frederick W. Vanderbilt, Mr. Bab- 
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cock and others sat in the same room, at the same 
table, and appointed a committee to represent the 
Harlem Company. The same controlling men ap- 
pointed both committees. They vote one day 
for and practically appoint a committee to rep- 
resent the New York Central, and a week after 
they vote for and practically appoint a com- 
mittee to represent the Harlem Company Thus 
the committees appointed to adjust this arranged 
controversy had practically a common origin. They 
met, and what is placed before them? The second 
supplementary contract already drawn. They did 
not create the second supplementary contract; they 
did not devise it; it was not a product of their 
deliberations or their discussions. The minutes 
recite: that when they first met the contract was 
presented to them and they authorized its execu- 
tion. That is undisputed; the minutes show it. 
The contract had been prepared before they had 
met to deliberate. Could anything be plainer than 
that the appointment of these committees and their 
action was all a mere form? 

We come, next in order, to a meeting of the 
Harlem stockholders on October 5th. At the meet- 
ing of the Harlem Board when the committee to 
adjust matters was appointed it was provided that 
if the committees came to an agreement it 
should be referred to a stockholders’ meeting 
then authorized to be called. That is why I say 
that the stockholders’ meeting was merely an inci- 
dent, a step, in the whole matter. Such a meeting 
was part of the programme just as much as the ap- 
pointment of committees to go through the motions 
of an adjustment. It was simply a mancwuvre in 
this sham battle. The stockholders’ meeting was 
held on October 5th, 1898. I am not going to dis- 
cuss it beyond stating the result that all the af- 
firmative votes were cast by proxies running to 
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Mr. Cornelius Vanderbilt and Mr. Charles C. 
Clarke. : 

Before that stockholders’ meeting was held Mr. 
Hitchcock, a Harlem stockholder, had brought a 
suit against the Central and Harlem Companies 
almost identical in its allegations with those in 
the suit which is before your Honor. It challenged 
the validity, the legality, of this compromise agree- 
ment. It did not challenge the issue of the bonds 
at all. It recognized that the bonds had been 
issued; but it was insisted that the saving of 
interest effected by them belonged to the Harlem 
Company, and charged that it was a breach of trust 
on the part of the Harlem directors to execute the 
Supplementary agreement in question. It prayed 
an injunction against the Harlem Company, its 
officers, etc., restraining them from executing it. 
That suit was begun before the stockholders’ meet- 
ing was held, but it was not brought to the atten- 
tion of the meeting. . 

The answers of the defendant companies were 
served in November, 1898, and the action was then 
at issue. I want your Honor to bear in mind that 
the suit did not challenge the new issue of 
Harlem bonds; it recognized that it was proper to 
issue them but, it charged that the saving in 
interest belonged to the Harlem Company. I am 
very much struck by a statement on the Harlem 
Company’s answer in that suit. It appeared 
by the firm of Stetson, Jennings & Russell, and the 
statement reads: 

“In view of the existing controversy, and of 
the possibility of a determination thereof con- 
trary to the contention of the plaintiff in his 
complaint, and contrary also to the conten- 
tion and opinions of these defendants and of 
their counsel as to the probable result of the 
litigation presenting such controversy, they 
have considered, and now conclude, that it is 
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for the interests of the Harlem Company an: 
its stockholders to avoid the uncertainty of liti- 
gation and the possible total rejection of the 
claim heretofore made by the Harlem Board, 
ete. 

That is as far as they could go in their answer— 
“the possibility’ of an adverse determination. 
Though the suit did not interfere with the issue of 
the bonds, it was deemed a proper thing for the two 
Boards to meet and agree that the bonds might be 
issued without prejudice, and they did so. The 
Harlem Board met on November 25, 1898, Mr. 
Cornelius Vanderbilt, Mr. William K. Vander- 
bilt, Mr. Depew, Mr. Clarke, Mr. Barger and Mr. 
Babcock, all Central directors, being present and 
voting. At the meeting of the Central Board Mr. 
Cornelius Vanderbilt, Mr. William K. Vanderbilt, 
Mr. Depew and Mr. Clarke, all Harlem directors, 
were present and voted. At every turn we have the 
common directors controlling and dictating the 
action of both Boards. At this time an agreement 
was made that the bonds should be issued and 
delivered without prejudice to the rights of the 
parties to the litigations. Of course as at that time 
the compromise had been made, and the second sup- 
plementary contract formally authorized by the 
directors and stockholders of the Harlem Company 
and by the directors and stockholders of the Cen- 
tral Company, the only thing to be done with the 
Central’s suit was to discontinue it. The Hitch- 
cock suit was pending, but it did not affect 
the issue of the bonds in any way. It was, how- 
ever, evidently deemed best that there should be 
an express agreement that the bonds might be 
issued without prejudice to the claims of anybody 
in these various litigations, and that action was 
taken. It was at that meeting of the directors of 
the Harlem Company that the president stated 
“that Mr. Stetson and Mr. Choate, as counsel for 
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this company, had advised that the Board should 
not proceed with the execution of the second sup- 
plementary contract in advance of the decision of 
the Court in the suit of Mr. Hitchcock.” That was 
very proper advice, as it was charged in the Hitch- 
cock suit that the contract was a breach of faith 
and illegal. The advice was given, and the Board 
resolved that until the final determination of that 
Suit no action should be taken by the officers of 
the company in execution or completion of the. sec- 
ond supplementary contract. I do not know what 
views may be taken by counsel now, but evidently 
the counsel who drafted that resolution did not re- 
gard the contract as a completed affair at that 
time. The agreement then made. recited that 
the execution and exchange of the contract for 
the modification of the Jease was delayed by the 
pendency of the Hitchcock action, in which its exe- 
cution, delivery and exchange was sought to be en- 
joined, 

I have now reached November, 1898, when we 
have another period of abeyance. The bonds are 
authorized to be issued; nothing further was neces- 
sary but their delivery; there was no cloud upon 
them of any kind whatsoever; they were ready to 
be delivered as they were delivered when the time 
came. There is no dispute between us about that. 
Nothing more is done until April, 1900, when Mr. 
Hitchcock is gotten rid of by being paid what we 
claim is the amount that every Harlem stockholder 
would have been entitled to if the whole interest 
payment saved had gone to the Harlem Company. 
That is a pretty serious fact. There was a suit 
brought by a stockholder challenging the supple- 
mentary agreement and its validity, charging it to 
be a breach of trust, and setting forth all of the 
facts which are brought out in this action; and the 
defendants to that action paid him up, and gave 
him all that would have been coming to him on the 
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basis of the second supplementary agreement be- 
ing annulled and treated as invalid. 

The Referee: How many shares did Mr. Hitch- 
cock have, 1,200 shares, I think? 

Mr. Milburn: He got 200 shares of Harlem stock. 

The Referee: He had 1,200 shares of Harlem 
stock before, I believe; I do not know. I was think- 
ing how you made it out, to make it come as an 
exact equivalent. 

Mr. Milburn: It was equivalent to about $30 a 
share, as I remember. He got 200 shares of Har- 
lem stock. That was $10,090 at par value, which 
ut 300, would be $30,000. 

The Referee: He got 200 shares of Harlem which 
was worth $300 a share. 

Mr. Milburn: Two hundred shares of Harlem 
stock is $10,000 par value, being worth $300 per 
share, that would make them worth $30,000. 

Mr. Stetson: Do you want to guess at this, or do 
you want to know exactly how much it was? There 
is no secrecy about this. Mr. Hitchcock asked and 
got an amount of stock which would produce for 
him the same annual income as though his suit had 
been successfully carried through. 

Mr. Trull: We figured his stock at that time 
about 295. 

Mr. Stetson: The question was the income, the 
income which those shares produced. If you work 
it out, you will find that it is a capital sum which, 
with its yearly dividends, represents $220 annually 
upon 300 shares. 

May I interrupt you to ask a question? You 
have stated that the Hitchcock suit was precisely 
the same as the present suit, or substantially the 
same. I do not think that you quite mean that. 
Were there any charges made in that suit that the 
directors of the Harlem Company were interested 
in any contract for the sale of the bonds? Was 
there any such charge made in that complaint? 

Mr. Milburn: I should have said that the bond 
transaction was not referred to. 
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Mr. Hornblower: Was there any charge in that 
complaint that the directors were more largely in- 
terested in the Central Company than they were in 
the Harlem Company? 

Mr. Milburn: J have not said— 

_Mr. Hornblower: Was there any such charge in 
that complaint? 

Mr. Milburn: If I am to be catechised, I will say 
that all I have sought to particularize was the sub- 
stantial charge that this supplementary contract 
was illegal and a breach of trust by reason of the 
constitution of these Boards. 

Mr. Hornblower: I merely wish to prevent the 
Referee from forming the idea that we have com- 
promised any action which has made any. charge 
of fraud or wrongdoing on the part of these di- 
rectors, aside from what might be considered con- 
structive fraud. 

Mr. Milburn: There are ethical distinctions 
which I suppose might be drawn. 

Mr. Hornblower: We are sensitive about ethical 
distinctions in this case. 

Mr. Milburn: When I charge fraud it will not. 
be necessary to resort to ethical distinctions. But 
I may say that al] the talk about fraud and corrup- 
tion has come from the other side. 

Mr. Hornblower: I think it was done by the man 
who swore to this complaint. 

Mr. Milburn: I will not enter into a diseussion 
of that at present. I am arguing the case on the 
evidence. 

What I say as to the Hitchcock suit is that its 
allegations involved practically the same elements 
as to the validity of the second supplementary con- 
tract as this suit, to the extent that they pre- 
dicated on the constitution of these two Boards 
of Directors and their action as such boards; and 
that it charged that the contract, if carried out 
would be a waste of the property of the Harlem 
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Company, a violation of the rights of its stock- 
holders, and a breach of trust on the part of the 
directors. On April 14th, 1900, not only was the 
Hitchcock suit discontinued, but the executive com- 
mittees of the Harlem and Central Companies 
met and took very significant action. The 
executive committee of the Central Company sat 
first; there were six present, including Mr. Freder- 
ick W. Vanderbilt, Mr. Chauncey M. Depew, Mr. 
Twombly and Mr. Barger. They resolved that as 
the Harlem directors insisted upon a bond of indem- 
nity before they would execute the Second Supple- 
mentary Contract, they should be indemnified 
against any possible claim that might thcreafter be 
made against them by the minority stockholders of 
that company. A few minutes afterwards the execu- 
tive committee of the Harlem Company met, 
including Mr. Frederick W. Vanderbilt, Mr. 
Chauncey M. Depew, Mr. Twombly and Mr. 
Barger—four out of the five present. Thus the 
same men were four out of five of one committee 
and four out of six of the other. Sitting as the 
Central’s committee they authorized the  in- 
demnification of the Harlem directors, including 
themselves; and sitting as the Harlem’s committee 
they accepted that indemnification; and overruling 
the direction of the Board of Directors (as if it cut 
no figure at all), directed the second supplementary 
contract to be executed. I say, overruling the direc- 
tion of the Board of Directors, because the Board 
at its meeting in November, i898, had adopted a 
resolution which recited that on the advice of coun- 
sel, in view of the Hitchcock suit and the charges 
that it made, the contract should not be executed un- 
til its decision by the Court. But this’ committee 
accepted the bond of indemnity and authorized the 
execution of the agreement, which action was 
approved six months later, as I remember, by 
the Board. I think that completes the trans- 
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actions of that day. The Hitchcock suit was 
discontinued, the executive committees com- 
posed of practically the same men met; the 
bond of indemnity was given, the contract was 
executed, and the whole scheme consummated. 

Your Honor asked our attention to two questions 
of great pertinency. One was the bearing of the 
discontinuance of the Hitchcock suit, and the other 
the bearing of this bond of indemnity. They are 
very direct inquiries, and seem to me to admit only 
of very direct answers. I listened with the greatest 
interest to the argument of Mr. Hornblower on 
those points. I waited for him to reach them, and 
I was curious as to what his explanation would be. 
He devoted considerable time to the Hitchcock 
suit, and buried it, as I thought, without saying 
anything offensive, under a mass of words. He 
never, it seemed to me, came to the real inquiry put 
by the Court. We had a very extended discussion as 
to when the Supplementary Contract became a com- 
plete contract, but I do not see the pertinency of 
inquiring in this connection. A man’ later or 
subsequent acts may throw light on his previous 
relations to a completed contract. I do not think 
that the solution of the technical problem as 
to whether the contract was completed at one time 
or another cuts any figure in the consideration of 
your Honor’s inquiry. 

I will now answer it in my way, and as it im- 
presses me. The Hitchcock suit was discontinued. 
Why was it discontinued? For no reason in con- 
nection with the bonds. It did not affect them. It 
could not have been for any reason, according to my 
friend’s argument, connected with the actual exe- 
cution of the Supplementary Contract, because he 
said it was a perfected agreement at that time. But, 
your Honor, Mr. Hitchcock had in Court in his 
suit both the Central and the Harlem Companies. 
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He was challenging the validity of this contract. 
He was asking for an injunction restraining its 
execution. He was alleging and asserting that it 
was a breach of trust. Those issues they wanted 
out of the way. The discontinuance could be for no 
other reason. Why did they not go ahead and try 
the Hitchcock suit and have the question determin- 
ed whether this was a valid compromise or not. It 
furnished the opportunity to do so. That would 
have settled the question forever. It was a suit 
challenging the validity of the compromise agree- 
ment and charging it to be a breach of trust on the 
part of the Directors; the new issue of bonds was un- 
affected; the retirement of the outstanding bonds 
was practically accomplished; why then did not 
they try out in that suit the question ag to whether 
the Second Supplementary Agreement was valid 
and a breach of trust or not? Why did they 
favor one stockholder by giving him all he was 
entitled to, if it was not to get rid of facing that 
issue? That is my answer. I submit that the trans- 
action admits of no other construction. If I 
discontinue a suit, I have some good reason 
for discontinuing it. There was some reason 
for these gentlemen negotiating with Mr. Hitch- 
cock and paying him out and getting rid of his suit. 
His suit did not affect the new bonds or the retire- 
ment of the consolidated bonds. His suit only af- 
fected the validity of this supplementary agree- 
ment; that is all. They wanted that question out 
of the way; they were charged with a breach of 
trust; and they settled Mr. Hitchcock’s suit and 
paid him out, although the Harlem Board of Direct- 
ors had said that the contract must not be executed 
until the Court had decided the case. 

Mr. Stetson: Pardon me; they did not so state. 
I know you do not wish to say that. Lock at page 
477. The resolutions do not say so. 
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Mr. Milburn: I have already called specific atten- 
tion to the fact that in the recital it states that you 
and Mr. Choate advised that they should not pro- 
ceed with the execution of the Second Supplemen- 
tary Contract in advance of a decision of the case. 
Then I have stated that the resolution reads “until 
the final determination of said action.” Now Mr. 
Stetson, I say in all fairness that taken in con- 
nection with the advice given that meant a de- 
termination by the Court. 

Mr. Stetson: If you will look at the Harlem an- 
swer, you will see what was always in my mind, and 
that the suspension of execution was to be pend- 
ing ‘final determination.” You are at  lib- 


_ erty to argue the effect of that, but I am sure that 


you do not wish to state otherwise than the fact, 
and you just made a statement of fact. 

Mr. Milburn: I stated the fact that the Harlem di- 
rectors had at this time in November, 1898, been ad- 
vised that the Hitchcock case was pending, and 
that the second supplementary contract should not 
be executed by them until it had been decided by 
the Court; and that on that advice the Board 
resolved that no steps should be taken towards its 
execution until the final determination of the case. 
The next thing that happened was in 1900, when 
they paid out Mr. Hotchkiss, giving him all that 
would be coming to him as a stockholder if he had 
prevailed in his suit, and procured a discontinuance 
of his suit, the executive committee treating 
that, under the advice of counsel, as the determina- 
tion referred to in the previous resolution of the 
Board of November, 1898. 

Mr. Stetson: That is exactly it. I knew that 
you would state it exactly. I simply wished to call 
your attention to it. 

Mr. Milburn: Your Honor asked a question 
and I have answered it, and it is the only answer 
that can be given, and it has not involved me in a 
long technical discussion as to when this contract 
became a completed and binding contract. 


The suit was settled and got rid of on account of 
the issues that it raised, and the bond of indemnity 
was executed at the same time because of the 
gravity of the charges in that suit that the contract 
was a breach of trust. The Harlem directors said 
“We will not execute this contract because we may 
be personally liable for a breach of trust; we are 
charged with its having that effect; and the Cen- 
tral Company must indemnify us before we will 
execute it.” I say that showed a fear and a 
doubt about their conduct. It meant nothing else. 
It meant that the directors of one corporation about 
to make a contract with another corporation 
adversely interested dared not, and would not, 
sign the contract which was in favor of that cor- 
poration and against their own unless they were 
indemnified against their own stockholders whom 
they were supposed to be representing. Is that 
an attitude that directors should occupy? I 
could draw an ethical distinction now and then in 
this case very easily if I wanted to. There is no 
explanation of the action of directors, representing 
a corporation and carrying on dealings for it with 


‘another corporation, declining to execute a con- 


tract with the adverse corporation unless it in- 
demnified them against claims of their own stock- 
holders for a breach of trust in signing the con- 
tract excepting their consciousness that it was a 
breach of trust. 

Let me now say a few words about the supple- 
mentary contract itself. It is against the Harlem 
right through. It gives the lion’s share to the Cen- 
tral to begin with. There is $420,000 of interest 
saved annually. The Central gets $220,000 and 
$200,000 is given to the Harlem. But more is ac- 
complished by the agreement than that. It is 
deserving of careful study. For all the future the 
Harlem is deprived of any voice in fixing the rate 
of interest at which any refunding bonds shall 
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be issued. Under the lease any bonds issued for 
that purpose at the instance of the New York 
Central Company are to be issued at the rate of in- 
terest which the two companies may agree upon. 
The Harlem is deprived of any voice in that matter 
by this agreement; the whole power is given to the 
Central whenever there may be occasion for the 
issue of refunding bonds; the Central is made the 
sole arbiter as to the rate of interest. More than 
that, the right of the Harlem to pay the bonds out- 
standing at any time on their maturity out of its 
own resources is taken away from it forever by 
this agreement. Under the jease the Harlem Com- 
pany could pay the bonds; that is not disputed by 
anybody. If it had had $12,000,000 in its treasury 
it could have paid the consolidated bonds, and 
then it would unquestionably have been entitled 
to the whole interest from the Central thereafter. 
If it paid off $5,000,000 of the bonds, or $3,000,000, 
or any other part, out of its own resources it would 
entitle itself to the saving of interest proportionate- 
ly. That right is taken away forever by the contract. 
It effects much more than the disposition of the 
saving of interest. It puts the New York Cen- 
tral in a position of absolute control, and reduces 
the Harlem to a nonentity in all future dealings. 
That is what the supplementary contract has done. ~ 

Have I not fairly established my statement that 
we have two directorates in which the governing 
and controlling power was the same, the majority 
in each, assuming to represent, concerning the 
same matter, corporations adversely interested 
voting each way on the same proposition; meet- 
ing at the same table and taking different at- 
titudes with regard to the same matter; appoint- 
ing committees to adjust adverse interests; lay- 
ing before them the contract already drawn at their 
first meeting, and, finding a stockholder’s suit an ob 
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struction, paying him out in full. We have to take 
all of these occurrences together as a whole. I am 
going to wind up my argument on this subject by 
this statement, that, as a matter of law, according 
to what I read, such things may not stand as real 
transactions. Such things may not be in the 
interests of business decency and morality. When 
there are conflicting rights of stockholders, when 
there is one set of stockholders with rights and 
claims adverse to another set of another company, 
the same men cannot adjust those controversies. 
As a matter of law that must be held. Nor cana 
controversy under such circumstances be created 
in good faith so that there may be a settlement or 
arrangement of it in favor of one of such com- 
panies as against the other. Taking the whole course 
of these transactions, if your Honor please, from 
the inception of the determination that there 
should be a division of this fund—and that was the 
original inception with regard to which the pro- 
gramme was laid out—down to the last act of all, 
the bond of indemnity, and you simply have 
machinery for the accomplishment of that purpose 
of dividing the saving of interest between these two 
corporations. 

I come now to the meeting of the Harlem stock- 
holders. I have always felt it was the serious ques- 
tion in this case. I was never in the slightest degree 
disturbed by all the machinery in regard to this 
fictitious compromise. My mind refused to assent 
to it as a real or legal transaction. But if cor- 
porations in this situation as to common directors 
send the whole matter to their stockholders, and 
the stockholders authorize the transaction, what 
then? What is the answer? I never believe in 
blinking the hard question in a case. 

I have come to a perfectly clear conviction in re- 
gard to the matter, and perhaps I cannot do better, 
than, as it were, trace the course of my reflections. 
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In the first place a stockholders’ meeting was part 
of the scheme from the beginning. It was not a 
separate and independent matter, but a part of the 
elaborately planned machinery to give a semblance 
of reality to the compromise, and as there was no 
real compromise the stockholders’ meeting falls 
with the entire scheme of which it was a part. The 
stockholders at the meeting did not create or in- 
augurate a compromise as an original act. On this 
ground it is entitled to no effect. 

In the next place it would have been different if 
the directors had submitted the matter to the stock- 
holders as an original proposition by reason of their 
representing both roads and being incapacitated 
from passing upon the proposition, accompanied by 
a full and fair statement of the Harlem Company’s 
position and the Harlem Company’s rights, and 
advising them that it was a question, under the 
peculiar circumstances, for them to decide as an 
original proposition. 

You can judge large things by small ones. That 
is what a straightforward man would do in an ordi- 
nary matter. He would say explicitly that he was 
so mixed up in the matter that there might be a 
bias in his mind and therefore he must leave it to 
those he represented to decide. I ask your Honor’s 
reading of the circular in the light of that relation 
to the matter. There was a significant and vital fact 
to go into that circular, and that was that the di- 
rectors were not competent under the circumstances 
to pass upon the question, and therefore it had to 
be referred to the stockholders to pass upon. Mind 
you, this was 1898, nearly two years before the bonds 
became due. It should also have been brought 
home to the stockholders that the Harlem’s position 
was not confined to this issue of bonds secured 
by a mortgage on the demised property, but that it 
undoubtedly had the right out of its own resources 
to raise money to pay off the bonds. What was 
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the Harlem’s situation at that time? It had a sur- 
plus in good property of nearly $3,000,000. The 
next year, in 1899, it divided $2,500,000 amongst 
its stockholders. It had that on hand; it had the 
lease to the Metropolitan Street Railway Company, 
bringing it in $400,000 a year; it had the lease to 
the New York Central, which, if it paid the bonds 
off, brought it in $840,000 a year. Its total reve- 
nues, apart from this surplus of $3,000,000, would 
thus be over $1,200,000 a year. It had the credit of a 
concern with its stock at between $300 or $400. 
Now if the obtaining of that $840,000 annually was 
contingent upon paying off these bonds without re- 
sorting to a new issue of bonds secured by a mort- 
gage on the demised property, was it difficult to 
do it? Was it difficult with these resources, as it 
is being done all the time now by debenture certifi- 
cates or something of that kind, to take the 
$2,500,000 or $3,000,000 in the treasury, and raise 
the additional amount, necessary to pay the out- 
standing bonds and thus become entitled to the in- 
terest payable on them. At any rate, the Har- 
lem stockholders should have been fully advised 
of their rights, that they might have provided 
the funds necessary to pay off the bonds. If 
I had been a Harlem stockholder I would have said: 
“Try out your case at once: get this question adjudi- 
cated as to whether the Harlem has the right to 
issue these bonds, because, if it has not, the money 
to pay off the bonds can easily be provided in 
other ways considering the credit and resources 
of the company. There was no difficulty in 
the Harlem Company, with the property and 
credit that it had, paying off these consolidated 
bonds without giving a mortgage on the demised 
property. 

I do not think this similacrum of a compromise 
should have been put forward in this circular ag a 
real thing. I think in all fairness it should have 
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been left out. I do not think there should have been 
given a recommendation that the contract should be 
approved, coming from the source that it did. 

Mr. Hornblower: What possible interest did Mr. 
Cornelius Vanderbilt have against that company? 
He signed that circular, and his interest was the 
same as your client, except that he had 500 times 
as much. 

Mr. Milburn: I am not penetrating the motive; I 
do not know the motive. 

Mr. Hornblower: But I submit that if you propose 
to characterize motives you should give some reason 
for it. Here was a gentleman who is dead, who 
owned 49,000 shares of Harlem stock and he signs 
that circular; and you say he had no right to recom- 
mend it, coming from that source. I say that is 
unworthy of you, Mr. Milburn; it does not sound 
like you. 

Mr. Milburn: I submit that counsel cannot put 
words in my mouth. 

Mr. Hornblower: You are accusing Mr. Cornelius 
Vanderbilt of doing a dishonorable thing when he 
had not a dollar of interest except that which was 
the same as your client’s, only vastly more so. 

Mr. Milburn: I say no such thing. 

Mr. Anderson: That is my understanding of what 
you said. 

Mr. Milburn: Then you do not understand what 
1 said? : 

Mr. Hornblower: Then I do not suppose that I 
understood you. 

Mr. Milburn: I do not think the Referee under- 
stood me as charging Mr. Cornelius Vanderbilt 
with wrongdoing. This is one of the efforts of the 
other side to get the case into a position where I do 
not propose it shall get. 

Mr. Hornblower: We propose that it shall, if we 
can get it there. Of course we do. We propose 
to direct attention to the fact that Mr. Cornelius 
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derbilt had the same interests 26 your clients 
giraight along, from the beginning ty the end 
ad a right to recsumend that agreement. 

E Milburn: There is no dispute shout the in- 
t of Mr. Vanderiilt or the amount of his 


, Horsblower He signed that cirenlar and 
idiiburn: I do not mind an interruption 
, th is to Ancidate anything I have szid, and I 
b not stated here that Mr. Vanderbilt issued 
Grolar for a pecuniary motive. 

- Hornblower: What wa« the motive? that is 
[i am getting at. I am asking you what you 
| was the motive of Mr. Corncinus Vanderbilt 
franding hismecl{? 
© Milburn: 1 have «aid frankly, and I said it 
¢ontsct, that I did not pretend to know what the 
fe wae evidently leading to 2 determination 
e part of Mr. Vanderbilt that there should be 
; A this saving of interest. 
- Hornblower: Why do you daim that that 
pmendation in that cireuJar was improper. 
stated that it was improper. 
e Milburn: Because I say that under the cir- 
es, Mr. Vanderbilt and the majority of the 
tors being directors of the New York Central, 
largAy interested in the New York Central as 
a6 in the Harlem. They should have said it was 
lestion they could not determine, and should 
left it to the stockholders without any recom- 
ation on their part. Is not that a perfectly fair 
tent. That is al] I have said, and it makes 
atier whether Mr. Cornclius Vanderbilt's in- 
[| was ten times greater in the Harlem Com- 
‘than it was in the Central or 2 hundrei times 
fer, It makes not one particle of difference. 
weighing interests here, tut I way this, 
Das make the proposition dear I can- 
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not make any—that where I feel myself disqualified 
because of my relations to two clients to pass upon 
what is a fair disposition of conflicting claims be- 
tween them, it does not behoove me to recommend to 
either client what to do. I say that where directors 
are disqualified from passing upon a question be- 
tween two companies because they are directors of 
both, and the matter has to go to the stockholders 
as the deciding party, it should go to them on a 
full and fair statement of the matter, and without 
any recommendation from the directors. I say that, 
under the circumstances, in determining whether 
the action of the stockholders was binding on a 
non-assenting minority the character and contents 
of this circular is a vital matter. You have to look 
at it in connection with the tendency of the 
bulk of the stockholders of this concern to follow 
the course of the years; to follow the governing in- 
fluence; they have always given their proxies to the 
men representing that influence, and they gave their 
proxies to them in this instance. I suppose it 
happens here as it has happened to me many 
times in my experience. People in my city who 
have stock, say in Rock Island or some other road, 
frequently get circulars telling of something to be 
done, some change to be made. They do not know 
much about it, and what is the natural thing to do? 
We look at the men who are behind what is pro- 
posed, the men who recommend it, and are governed 
by their relations to the Company. The New York 
Central took over the Lake Shore and it was enough 
for the stockholders that the Vanderbilts recom- 
mended it. The Vanderbilt recommendation of 
Central policies, Central operations and Central 
transactions, and their recommendation of Harlem 
policies, Harlem operations and Harlem transac- 
tions, with nine people out of ten is conclusive, and. 
very naturally so. That is a circumstance to be 
taken into account. 
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Now out of the vote that was cast at that meet- 
ing there was not a majority unless you count 
the votes of the directors of the New York Central. 

Mr. Stetson: Oh, yes, there was. 

The Referee: What was the proposition? 

Mr. Milburn: That there was not a majority of 
the total votes cast if you eliminate the Harlem 
stock owned and voted by New York Central di- 
rectors. 

Mr. Stetson: We will have to chailenge that. 

Mr. Milburn: It is a matter of figures. 

The Referee: I understand it differently, but it 
may be true. But I am of the impression that Mr. 
Milburn is in error. 

Mr. Stetson: I am obliged, very respectfully, to 
challenge it. Our statement yesterday said that 
102,000 shares, being an absolute iajority of the 
whole, voted for it. That is, deducting every share 
that you have attacked, 102,000 shares are left, 
leaving out all shares of directors and everybody 
else whom you challenge out of the 200,000 shares. 

Mr. Milburn: There is Cornelius Vanderbilt, 39,- 
648 shares. 

The Referee: That is a mere matter of figuring. 

Mr. Milburn: I think I am right. 

Mr. Stetson: I cannot see it; I challenge it. 

Mr. Hornblower: It may be, counting in Cor- 
nelius Vanderbilt; he was a director, but he was 
so much more overwhelmingly interested on the 
Harlem side that his directorship counts for noth- 
ing. 

The Referee: You may be right Mr. Milbyrn; my 
impression was the other way. 

Mr. Hornblower: You mean that out of the 164,- 
000 odd shares voted in favor of the proposition-- 
over 80,000 were owned by Central directors? 

Mr. Milburn: So I understand. 

Mr. Trull: Sixty-nine thousand shares were 
owned by Central directors. The vote was 146,619. 
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When you deduct those 69,000 shares it leaves about 
76,000 shares, 

Mr. Hornblower: You mean that there was not 
a majority of the entire number of stockholders of 
the Harlem road? 

Mr. Milburn: That is my statement. I say that 
there was not a majority of all the stockholders of 
the Harlem road. 

Mr. Loomis: We understood you differently. 

Mr. Milburn: That is what I said; but when you 
deduct those shares from the total vote cast, it 
must bring the figures very close to each other. 

Mr. Stetson: What figures, very close to each 
other? 

Mr. Milburn: If you deduct from the total votes 
cast, those cast by the New York Central directors 
was there just lacking a majority of the stock 
voted at the meeting? 

Mr. Stetson: You will take 69,000 from 209,- 
000; that would leave 131,000. But you cannot 
count the 69,000 for any purpose, because if you 
throw them out you throw them out entirely. Then 
for this purpose the total capital stock is 131,000, 
of which 76,000 were cast in favor of this thing. 
You must either vote that 69,000 shares, or you 
must throw it out as tainted. If you count it for 
the purposes of a majority you could count it for 
all purposes; the unchallenged affirmative vote was 
an absolute majority of all unchallenged stock. 

Mr. Milburn: If you deduct the vote cast by the 
New York Central directors you have not a major- 
ity of all the stockholding interests of this concern. 

Mr. Stetson: But you have a majority of all the 
stock that you do not contest. 

Mr. Hornblower: We have a clear majority of 
all the votes cast. 

Mr. Milburn: If you deduct all the New York 
Central votes, as you say you do, 76,000 odd votes, 
we have 11,000 odd votes against— 
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Mr. Stetson: No, a majority of the whole. My 
proposition is this, and I call attention to it. If 
you take all the challenged votes, say 69,000, in- 
cluding the New York Central votes as you have 
just stated, as being disqualified from voting be- 
cause of interest, you must throw them out 
entirely. Then the question is: “What has been the 
‘vote of the remaining 131,000 qualified votes? Out 
of that 131,000, over 76,000 were absolutely cast. 
So, if you give to your contention all of the 11,000 
_ hegative votes plus all who stayed away and who 
were not disqualified, there is still a clear majority. 
My proposition is that you cannot retain those 
challenged 69,000 affirmative shares for the pur- 
pose of counting them against the resolution for 
which they voted. You may say that those shares 
could not vote at all. 

Mr. Milburn: I will accept that statement of Mr. 
Stetson’s as a part of my argument on the result of 
the vote. 

Mr. Hornblower: A much simpler proposition 
would be; there were 146,000 votes actually cast at 
that meeting in favor of this compromise. Deduct- 
ing from that the vote of every Central director 
there was still a clear majority at that meeting for 
this compromise agreement. That is a simple propo- 
sition. 

Mr. Milburn: No doubt about that. If there had 
been vastly fewer there, inasmuch as only 11,000 
voted against it, they would have a majority of all 
present. If there had been only 15,000 or 20,- 
000 shares in favor of it the same statement 
could be made with like force and effect. I am 
challenging the stockholders’ meeting because of 
the way the question went to the stockholders; and 
I say, in addition, not that there was not a major- 
ity obtained for the agreement submitted, but that 
analyzing the vote, and striking out the stock of 
the Central directors, there was not a majority of 
the entire stock of the company for the proposition. 
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I wish to add merely one move incident of 
the stockholders’ meeting and the relation of the 
stockholders to it, and then I am done with the sub- 
ject. That is, should not the Hitchcock suit have 
been brought to the attention of the steckholders 
at that meeting or later? It was a suit brought 
on behalf of the stockholders. The directors recog- 
nized, to some extent, their own disquelification ; ~ 
their disqualification is pretty clear ag a legal propo- 
sition. Now a stockholder having brought a suit 
just before the meeting to enjoin the execution of 
the agreement as invalid should it not have been 
brought to the attention of the meeting? 

Mr. Hornblower: Mr. Collin and Mr. ilitchcock 
were both there at that meeting. . 

Mr. Milburn: Well, suppose they were; does it 
appear that Mr. Hitchcock’s suit was brought to the 
attention of the stockholders? 

Mr. Hornblower: It appears that Mr. Collin got 
up and made a speech. 

Mr. Milburn: Still I do not think the statement 
I made is impaired. There is no evidence here 
that the matter was brought to the actual attention 
of the stockholders’ meeting. But then, look 
at this stockholders’ meeting which my friend 
Mr. Hornblower presents as if all these stock- 
holders were present. Why, Mr. Cornelius Vander- 
bilt and Mr. C. C, Clarke had proxies for the whole 
146,000 votes cast for the agreement in their 
pockets, that had been given in response to this cir- 
cular issued three weeks before the Hitchcock suit 
was brought, and Mr. Trull and Mr. Collin and any- 
body else, could have talked until doomsday and it 
would not have affected the situation. 

Mr. Stetson: May I ask, if that is true, why it is 
a ground of criticism, that it was not brought to the 
attention of the meeting. 

Mr. Milburn: I think that is just; to that meet- 
ing it would have been an absurdity. 
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Mr. Stetson: I think it would. I think yeu are 
right. 

Mr. Milburn: For the moment, when I said that, 
it did not occur to me that Mr. Vanderbilt was the 
meeting. I am obliged for the suggestion. But 
after that meeting should not the suit have been 
brought to the attention of the stockholders that 

they might be consulted as to what should be done 
with it? Was not that a matter for them to act 
upon just as much as the contract? Was it 
fair to the stockholders—I may use the word 
fair—to pay Mr. Hitchcock out in full without any 
reference to the other stockholders, without any 
- consideration of the matter by them? In that suit 
the whole subject was presented ; it could have been 
tried out and settled by the arbitrament of the law; 
and I say to your Honor that that suit should have 
been referred to the stockholders as the deciding 
body to determine whether it should be prosecuted 
or settled, as there was ample time for such a 
reference. 


Here a recess was taken until 2.30 o’clock. 


AFTER RECESS. 


Mr. Milburn: In connection with this subject of 
the stockholders’ meeting I wish again to emphasize 
the character of this Second Supplementary Con- 
tract. In the Gamble case, to which reference has 
been made, the Court looked into the transaction to 
see whether it was a fair and equitable one. I think 
I am within bounds in saying that wherever there 
are interests seriously complicating the vote of 
stockholders, the Court will look into the transac- 
tion and treat its equity and fairness as an im- 
portant factor. I think it will be found generally in 
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those cases that the Court has reinforced the posi- 
tion it has taken by pronouncing a judgment on 
those elements of the transaction. Therefore, ] 
repeat briefly what I said before, that this contract 
is most inequitable as regards the Harlem stock- 
holders. The division made is somewhat in 
favor of the Central. That is, it got more than 
half, and yet it is held and appears that the 
Harlem Company was right in its contention that 
it was entitled to the whole. In the answer inter- 
posed by the Harlem Company in the Hitchcock 
suit, from which I have read, it appears that 
the most that there was claimed or said there 
was that there was a possibility of a determination 
of the matter adverse to the Harlem Company. The 
Referee cannot, in view of that aspect of the matter, 
eliminate the preponderance of merit in favor of 
the Harlem interests and the Harlem contention, 
or disregard the fact that the claim put for- 
ward in behalf of the Central was at all times 
by far the weaker. Yet the division of the 
saving of interest was in favor of the New 
York Central; it was not one-third to the Cen- 
tral and two-thirds to the Harlem; there was 
no adjustment of the sum in relation to the 
strength or weakness of the contention of either 
party; the major part was simply given to the 
Central. Furthermore, the power over the rate of 
interest in future refunding schemes was taken 
away from the Harlem Company. 

The Referee: I do not know that I get your point 
about that. Will you explain? 

Mr. Milburn: Under the existing lease whenever 
there is any participation of the companies in re- 


' funding, under the last clause of Section 6 the 


bonds are to bear the rate of interest fixed by the 
two companies. 

The Referee: What was the term of this new 
mortgage, the refunding mortgage? 


Mr. Milburn: One hundred years. 
The Referee: That question can only be import- 
ant after one hundred years? 

Mr. Milburn: Practically so; but we are looking 
at the whole situation. That lease has 367 years 
to run. There is a power, whenever the question 
may arise, of participation on the part of the Har- 
lem Company in fixing the rate of interest, which 
is taken away by the supplementary contract. Of 
that power the Harlem is deprived and that is an 
element of the contract adverse to it. Further- 
more, the power of the Harlem Company at any 
time hereafter to provide for the payment out of its 
other resources of the outstanding bonds has been 
taken away from it. It is quite conceivable that 
under some arrangement the lease of the Metropoli- 
tan Company, which yields $400,000 a year, may 
pe transformed into an ownership by the Metropoli- 


. tan Railroad. 


The Referee: How long is this lease of the Metro- 

politan? 
' Mr. Milburn: Practically a thousand years; nine 
hundred odd years. As I say, it might be merged 
under some legislative scheme into an ownership 
of that system, so that the Harlem Company would 
be in funds to take up and get rid of the outstand- 
ing bonds, thereby securing for itself the whole of 
this interest. That power is taken away by the 
contract. 

The Referee: That is, this second supplementary 
contract precluded them from paying the bonds at 
the end of 100 years? 

Mr. Milburn: Yes, sir; or before if it should pro- 
pose a scheme which would make the surrender of 
the bonds profitable to the bondholders. This sup- 
plementary contract provides practically for the 
continuous refunding of the bonds as long 
as the lease lasts by the issue of bonds at a 
rate of interest prescribed by the Central. I 
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Say that is different from the lease in two 
particulars; first, under the present lease the 
Harlem Company couid pay off these bonds 
out of its own resources, and thereby become 
entitled to the whole of the interest, the whole 
$840,000 a year; second, in any refunding 
under the lease the Harlem Company had a voice 
in what the rate of interest should be on the new 
bonds. In those particulars I say that this con. 
tract is unfair; and it is unfair in giving $220,000 
a year out of the saving to the Central Company 
and only $200,000 a year to the Harlem Company. 

The Referee: There ig an explanation of that di- 
vision given somewhere, I think. 

Mr. Milburn: The explanation is that $200,000 te 
the Harlem Company is nearest to a flat dividend; 
in other words, $200,000 a year is a two per cent. 
dividend on the stock. $220,000 would allow a 
dividend of two and two-tenths, two and one-fifth, 
which does not seem to me to present a mathemati- 
cal situation of any complexity. But our great 
complaint is, that taking the contentions of the 
two parties, measuring, aS you have to measure, 
their relative strength and weakness, to give the 
Central more than half of the saving and take more 
than half away from the Harlem Company was in- 
equitable and unfair. My friend Mr. Trull has 
computed what that $20,000 a year means during 
the remainder of the lease and it is $7,000,000 in 
the aggregate. 

IT will now restate my position as to why the 
stockholders’ vote was not binding upon the non- 
assenting minority, and I have discussed that ques- 
tion purely from the point of view of the nonassent- 
ing minority: 

First: It was part of the original plan for the 
modification of the lease in the interest of the Cen- 
tral through the medium of a fictitious and pre 
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tended compromise that as a means to that end, 
there should be a stockholders’ meeting to approve 
t and that would approve it; and as part of such a 
scheme it falls with it and ha« no independent force 
or effect. 

Second: In any event in view of the common 
majority in the directorates of those two com- 
panies, to make effective the action of the stock- 
holders the proposition should have gone to 
them as one of original power on their part, with a 
full and fair disclosure of the entire situation, and 
not a6 formulated in the circular and backed up 
by a recommendation. 

The Referee: The dissenting stockholders—I sup- 
pose it is fair to assume, probably, that they under- 
stood about it at the meeting, that they understood 
what the conditions were. 

_ Mr. Milburn: It is fair to assume that they did. 

The Referee: Those who did not dissent have not 
repudiated in any way the action of those who rep- 
resented them by proxy? 

Mr. Milburn: And therefore I purposely did not 
discuss the binding quality of the action upon them. 
I say that as a non-assenting minority we have a 
right to ask the Court to inquire into the circum- 
stances under which the vote of the majority was 
obtained. It is not a question as to whether they, 
om becoming acquainted with all the facts, were 
satisfied with the result and did not care to involve 
themselves in litigation or dissension over it; but 
that we have a right to say from our standpoint that 
the vote at this stockholders’ meeting to be binding 
on a minority should be the product of a fair appeal 
to the stockholders, whether they come in and dis- 
sent afterwards or not, whether they come in and 
seek to revoke their proxies or not, and utterly re- 
gardless of the stand they take. I say we have a 
right, before we are bound as a minority, to have 
the Court find whether the question went to the 
stockholders’ meeting under fair conditions. 
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I say that for the reasons I have given the ques- 
tion did not go to the stockholders’ meeting under 
fair conditions. I say it went to them influenced 
by the statements of the consideration given to the 
matter by the two Boards, composed of common ele- 
ments; by those two committees really emanating 
from the same source and authority; and it went to 
them with a recommendation that was sure to be 
final and conclusive. It went to them without any 
presentation of the alternative that the Harlem had 
of paying the consolidated bonds by means of its 
resources and credit, apart from this bond issue. 
I say that under these circumstances it did not go 
to them under fair conditions. I say that there was 
not that full and fair disclosure necessary when 
trustees with an adverse interest and relation 
are seeking a confirmation of their acts by their 
beneficiaries. I say further that when you scrutin- 
ize the votes, it appears that the dominating 
common element in the directorates cast a sub- 
stantial part of the vote of the majority, was a 
great item in it, and that its influence was a control- 
ling influence in producing the result. And I say 
further that the result was not a fair result; it was 
not. an equitable result as to the Harlem stock- 
holders; and in that connection we complain bitterly 
of the fact that having in the Hitchcock suit 
without any disturbance of this bond issue or 
the retirement of the old bonds, the opportunity to 
secure a determination of the validity of this second 
supplementary agreement, they paid out the com- 
plaining stockholder and got rid of him in that way. 
That is my position as to the stockholders’ meeting. 
Taking those circumstances together the Court 
should not hold that the right of the non-assenting 
minority was barred, was foreclosed, by the vote 
of the majority so obtained and acquired. The dis- 
position of Courts is to scrutinize such transactions, 
when there is a common element in the directorates 
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of companies with conflicting interests, and particu- 
larly when the common element is a majority of 
each, and a dominating element; and to scrutinize 
them closely to ascertain whether the result is an 
equitable result; and they are slow in holding a man 
bound who with all his might with reference to what 
he controlled and owned himself protested against 
the action taken. It is not an inconsiderable amount 
that is in protest here. To the plaintiff in this case, 
the Continental Insurance Company, taking its loss 
at $30 a share, it represents more than $120,000 to- 
day in value, or from $4,000 or $5,000 a year for 
practically all time. Its interest alone was that, 
and I do not believe that it should be held that it 
was bound by the vote of the stockholders’ meeting 
under the circumstances disclosed. 

I have so far argued the case without any reference 
ta the bond transaction. I have done my best to 
present what our view of the case is along the 
lines which I have laid out. Now let me say 
what I have to say about that transaction. I re- 
marked incidentally as I was passing some point 
or other that it seems to wind itself in and out 
of this transaction as to the second supplementary 
contract in such a way as to make it difficult to per- 
suade one’s self that it had not some real influence; 
whilst at the same time it was difficult to formulate 
precisely the influence which it had. The few sa- 
lient facts about it are these: 

The new issue of bonds was authorized; and be- 
fore it was authorized they had been sold. That 
was in 1897, three years before the consolidated 
bonds were due. ‘They had been sold practically at 
par, at 10314, with 314 per cent. commission. The 
transaction as to their sale, curiously enough, was 
approved by the stockholders of the Harlem Com- 
pany at the meeting in May, 1897, when the new 
issue of bonds was authorized, without any reference 
to the transaction in the proxies which were obtained 
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for that meeting, or any reference to the transac- 
tion in the circular inviting proxies. There was 
merely a statement in the circular that an arrange- 
ment had been made for marketing the bonds with 
responsible bankers. The proxies were silent on 
that point; they referred to the meeting solely as one 
to approve and confirm the issue of bonds. When 
the meeting was held a_ specific resolution was 
adopted approving the contract for the sale of the 
bonds. That meeting was unanimous, all the prox- 
ies being held and voted by Mr. Vanderbilt. With- 
in fourteen or fifteen months those bonds were sold 
at a profit of between $800,000 and $900,000. When 
they began to be taken by the public in 1899, they 
sold at a figure which made an additional pro- 
fit of $700,000 or $800,000, so that on this issue 
of $12,000,000 of bonds there was a profit, before 
they reached the public, at the lowest figure, of 
$1,600,000. They were never offered to the stock- 
holders of the Harlem Company. ‘The stock of the 
Harlem Company is an investment stock, held, as 
we see from looking over the list, very largely by 
people of wealth and means. 

Now, among the other incidents in regard to this 
bond transaction, it is plain to be seen that it in- 
fluenced the leaving to one side, all along, the con- 
sideration of the right and ability of the Harlem 
Company to use its resources and credit to pay the 
consolidated bonds absolutely, rather than, by re- 
tiring them with the new issue of bonds which was 
authorized. If the Harlem stockholders had 
realized that, if the Central persisted in claiming 
that its consent was necessary to the issue of the 
new bonds and that it would not give it without 
participating in the interest saved, their company 
with its $3,000,000 of surplus property on hand 
(which was converted and distributed the next 
year), its $400,000 a year from the Metropolitan 
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lease, and its $840,000 a year from the Central 
lease, could easily abandon the issue and raise the 
money otherwise for the absolute payment of the 
consolidated bonds and thus become entitled to the 
$840,000 under the Central lease, would they not 
have insisted on that being done? But, the main- 
tenance of the bond issue, in the form that it was, 
all through, excluded the consideration of that 
aspect of the question, and one cannot but feel that 
the original scheme as an entirety, which was back- 
ed by the influences behind it, comprehended not 
only the modification of the lease, but the preserva- 
tion of that issue of bonds. If that issue of bonds 
had fallen, this enormous profit would have been 
lost; because the agreement was one only to take 
and pay for the bonds when and as they were issued. 
If the other course had been adopted of paying 
off the bonds absolutely as an alternative which was 
perfectly feasible, as I look at the matter, it would 
have involved the loss to the parties interested of 
the actual profits which were made on the sales of 
the bonds. I say that the bond transaction tended 
to exclude the consideration of that real and 
valuable power and resource of the Harlem road to 
pay the bonds out and out. We find that partici- 
pating in a portion of that profit were some of the 
stockholders of the Harlem road—not a great 
many—but some of them were personally interest- 
ed as subscribers to the Morgan syndicate, either 
as individuals or as members of firms or as in- 
terested incorporations. So far as William K. 
Vanderbilt is concerned, all that we know is that 
at the time of the first sale of the bonds he had 
secured for himself and others one million dollars 
of Harlem and five million dollars of New York 
Central bonds, both issues being included in the 
same syndicate. Up to the time of the actual issue 
that was his status. When they came to be issued, 
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by his directions, they were turned over to the 
trustees of a trust in which he was interested. 

I’rom that point of view we have to take into con- 
sideration in connection with the stockholders’ 
meeting, not only the stock held by this common 
controlling element in the directorates, but the 
stock of certain stockholders of the Harlem road, 
interested in the bond transaction and its profits; 
and the way that it influenced them, if it did in- 
fluence them, was that it was linked up with the 
modification of the lease so that favoring the bond 
transaction involved favoring the modification of 
the lease. I have purposely separated my dis- 
cussion of the bond transaction, because I have not 
regarded, and do not now regard it, as an essential 
feature of this case; but it has a bearing to the ex- 
tent that I have tried to indicate, and which I hope 
I have made reasonably clear. 

One or two words about the outlying questions 
which have been discussed, outlying from my point 
of view. It is alleged in the complaint that the 
common element in the directorates owned or con- 
trolled a majority of the stock. That allegation 
has been quite bitterly criticised, and a very 
elaborate computation made to show what we would 
have admitted—that the men composing it did not 
own a majority of the stock of the Harlem Com- 
pany. The allegation is not that they owned, but 
that they owned or controlled. I have already 
tried in the course of my argument to define what 
control is, and I have no fear of being found in 
a false position when I assert that through all these 
years the controlling interest, as distinguished 
from the owning interest, of the Central and Har- 
lem Companies, has been the Vanderbilt interest. 
Their history shows that; the transactions show 
that; it is a fact, as well ascertained and as popu- 
larly known as any fact can be, and I see no reason 
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for any criticism of the complaint in that particu- 
lar. Certainly the allegation about the dominating 
influence of the Vanderbilt interest and its as- 
sociate directors, composing a common element in 
both directorates is beyond any sort of question. 

This complaint alleges that the financial interests 
of those composing this dominating common ele- 
ment were greater in the Central than in the Har- 
lem. Mr. Hornblower places a construction of his 
own upon that allegation, which construction 
is that it means that their pecuniary interest in 
the results of this compromise was greater as 
Central stockholders than as Harlem stockholders. 
There is no such allegation in the complaint that 
I recall. Certainly the allegation that their finan- 
cial interests in the Central was greater than in the 
Harlem, if it cuts any figure whatsoever, is not 
susceptible of that construction. A man’s financial 
interests might be greater in the Central than in the 
Harlem; and yet, as the result of this compromise 
his loss as a Harlem stockholder would be greater 
than his gain as a Central stockholder, because if 
you divide $200,000 between the holders of ten mil- 
lions of stock, each stockholder will get much 
more per share than if you divide $220,000 among 
the holders of one hundred and ten millions of 
stock. That goes without saying. Mr. Trull has 
prepared a statement to justify his allegation in 
the complaint that the financial interest of the most 
of these men, aS we understand that term, was 
greater in the Central than in the Harlem, which 
will be submitted separately. 

Though I have referred to the discussion that has 
been raised over this allegation in the complaint, I 
do not deem the precise financial interests of these 
parties a matter of great significance. In determin- 
ing the question of the legal effect of the action of 
controlling directors who participate in the 
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management of two corporations, with respect to 
a matter in which the corporations are adversely 
interested, it is not a governing matter what their 
relative interests in the two corporations are, or 
that their interest in one is greater than their 
interest in the other. A Harlem stockholder has a 
right to action by directors in allegiance ex- 
clusively to that company. If a matter arises in 
which the Harlem has a difference with the Cen- 
tral, its controlling directors who are also con- 
trolling directors of the Central, whether their 
interests in either company is one amount or 
another amount, are disqualified from action upon 
it; they cannot serve two masters. 

The Referee: Your view then is the absolute legal 
incapacity of common directors to act upon any 
subject matter in difference between two corpora- 
tions? 

Mr. Milburn: In controversy. 

The Referee: Yes, subject matter in difference. 

Mr. Milburn: Their might be some matters cf 
pure business arrangement as to which they could 
act.. The whole doctrine I would not undertake to 
define, but whenever there is a controvery as in this 
suit— 

The Referee: In every controversy where the 
question is what amount is due from one corpora- 
tion to the other, you mean that there is an abso- 
lute legal incapacity of the two Boards to act DOM 
that subject? 

Mr. Milburn: I say that is one position. Then, 
I follow that up by my other position that in this 
particular case there was— 

The Referee: I do not know whether you mean 
to maintain the rigid proposition first suggested 
or not, that all such dealings between two corpora- 
tions having common directors, referring to a ques- 
tion of what might be due from one to the other, is 
absolutely inhibitive. 
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Mr. Milburn: That is when the common directors 
are a majority of each Board. 

The Referee: As I understand it, none of these 
actions could have been passed without the con- 
currence of the common directors. 

‘Mr. Hornblower: That is not quite accurate may 
it please your Honor; they were passed by a ma- 
jority of a quorum, and not passed by a majority of 
the common directors. 

Mr. Milburn: I have given in the remarks I have 
made, from memoranda compiled by myself for 
which I vouch, the common directors, side by side 
who were present and actually voted on every propo- 
sition. What I say is this, that when there is a 
majority of two Boards made up of the same men, 
and a controversy arises between the two companies, 
the common directors cannot sit one day and deter- 
mine what A: corporation’s rights are and what it 
shall iasist upon, and the next day sit and determine 
what B corporation’s rights are and what it shall 
insist upon; and then through a continuance of this 
process of voting in each Board compromise the 
matter. I say that there is a total incapacity, but 
I would not have your Honor think that I have to 
maintain that position in this case to succeed. I 
think that total incapacity results from the proposi- 
tion that men cannot carry on a controversy with 
themselves. 

The Referee: That raises the question whether 
such acts are void or voidable, or both. 

Mr. Milburn: As I look at it, what they did to- 
wards this compromise amounted to nothing; it ac- 
complished nothing. Mr. W. K. Vanderbilt, Mr. 
I’rederick W. Vanderbilt, Mr. Barger, Mr. Clarke 
and others sitting one day as the Central and the 
next day as the Harlem, formulating resolutions 
both ways, and appointing committees to represent 
different interests, was not the action of two separ- 
ate and distinct corporations in conflict with each 
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other, and did not result in what the law treats 
as a transaction. If your Honor will carefully ex- 
amine into who were present and on both sides of 
all of these questions, there is only one conclusion 
to which you can come; and that is that the dispute 
and settlement were a mere matter of form and 
pure mockeries of real transactions. 

I repeat that under those circumstances the pecu- 
niary interest of a man being greater in one com- 
pany than in the other cuts no figure. The Court 
does not enter into a mathematical computation to 
ascertain what proportion of a man’s bias is one way 
and what proportion of it is another way. In 
a controversy between two corporations the stock- 
holders of each have a right to the representation 
and action of directors who are not interested in the 
other, and any such interest that is substantial is 
and should be a disqualification. Therefore, I say 
that the relation pecuniary interest of, or result to, 
any such director is not a material consideration 
in this case. 

The Referee: Not if the question of good faith 
does not enter into it. If the question rests upon 
good faith, then that consideration might bear prop- 
erly, I suppose, upon that question. 

Mr. Milburn: In the sense in which we ordinarily 
use the term good faith I do not see how it enters 
here. Supposing that the Vanderbilts had said: 
“Never mind what those papers are; we think the 
fair thing is to divide this interest between ‘these 
two corporations; it was not anticipated when this 
lease was made that there would be any such say- 
ing; a division is the fair thing, regardless of every- 
thing else: we will carry that out; that is what we 
will do.” Then suppose those various steps were 
taken as the means of accomplishing and carrying 
out that intention. What difference does it make 
when a Harlem stockholder insists that he had a 
right to have his directors consider the matter ac- 
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cording to the contract, and enforce the contract 
rights of the Harlem—what difference does it make 
where the pecuniary interest of the Vanderbilts pre- 
dominated? A man may disregard his pecuniary in- 
terest and yet act in such a way as to give the stock- 
holders of his company cause of complaint. Cor- 
nelius Vanderbilt could disregard his pecuniary in- 
terest and yet, so far as the stockholders of the Har- 
lem were concerned, act on a proposition when he 
was also a director of the Central, which would put 
him in the position of really acting for two ad- 
verse interests, which is not permissible. I do 
not think the Court when it finds directors occupy- 
ing such inconsistent positions, representing different 
corporations in a matter as to which their interests 
are adverse, and voting each way on the same.propo- 
sition, in view of the fact that stockholders have 
a right to the undivided loyalty and allegiance of 
their directors, will judge their acts by their good 
faith measured by the degree of their pecuniary 
interest in the respective corporations, or the 
pecuniary result of their action to them. 

That, I say, is not a material and relevant con- 
sideration. The law bottoms itself on a bigger fac- 
tor than mere pecuniary interest in such a matter. 
To sum up: 

First: The Harlem’s legal right was to the whole 
of this saving of interest. 

Second: The compromise made, worked out and 
effected by the directors was ineffective and in- 
operative because they were incapacitated from 
settling a controversy between these corporations 
by reason of the majority of each Board being made 
up of the same men. 

Third: Even if that be not true, evidently, the 
intention was formed by the controlling directors, 
who were the same in each company, to divide this 
interest between the two companies, and it was 


278 - 


carried out by various proceedings and_ trans- 
actions in the form of a compromise, which were 
not real or genuine proceedings and transactions 
conducted by opposing parties to settle a real con- 
troversey between conflicting interests. 

Fourth: A part of the scheme to accomplish that 
result was a stockholders’ meeting, which is vitiated 
by the same considerations as vitiate the trans- 
actions of the directors. If a substantial part of 
the scheme fails, the whole scheme fails. But view- 
ing the stockholders’ meeting separately and in- 
dependently, it was not held under such circum- 
stances as to be binding on a  non-assenting 
minority, because there was not a full and fair 
disclosure of the situation; the circular with its 
recommendations and the proposed proxies assured 
a favorable vote; and the result was not an in- 
dependent expression of the judgment of the stock- 
holders. 

Fifth: The contract itself is inequitable and un- 
just to the Harlem stockholders, and a sacrifice of 
their interests. I submit, therefore, that it should 
be set aside. 

Those are the contentions which underlie the 
plaintiff’s case. I believe they should be sustained 
in the interests of justice. 
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_ ARGUMENT OF Mr. HORNBLOWER IN REPLY. 


Mr. Hornblower: If your Honor please, I have 
trespassed so much upon the patience of the Referee 
and of my friends on the other side, that I shall 
take but a few moments in reply, to call attention 
to two or three matters which seem to me to require 
notice, without endeavoring to repeat in any way 
what I have heretofore stated. 

We may be quite sure that when Mr. Milburn has 
argued a case everything has been said which inge- 
nuity and ability can possibility present. I take 
it that the case now is before you as completely, as 
adequately and as forcibly as it is possible to be 
presented by any member of the bar of this State. 
If, therefore, upon Mr. Milburn’s own arguments 
he has failed to satisfy your mind that any case has 
been presented showing fraud or wrongdoing 
or imposition upon the part of the majority stock- 
holders or of the directors of the Harlem railroad 
as against the minority stockholders, your Honor’s 
labors will be at an end. I wish to call attention, 
however, to one or two points of fact on which I 
think the statement of my learned friend may be 
possibly misleading. , 

In the first place, with regard to the membership 
of the directors of the two companies who acted 
upon these matters. My friend’s description of the 
situation would leave you to infer that the resolu- 
tions adopted by those Boards were adopted by pre- 
cisely the same men, or by Boards, the majority of 
which was composed of the same men. 

Mr. Milburn: I read in every instance the names 
of the men who voted, from my own notes. 

Mr. Hornblower: I know that; I am not accus- 
ing you of any intent to mislead. I merely stated 
that the generalities made by my learned friend 
would tend to mislead. Furthermore, the schedules 
attached to the stipulation of facts are unfcrtunately 
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Sv presented as possibly to mislead your Honor 
when you come to look at them. I have several 
times complained of this in consultation with my 
associates, and have been considered by them as 
rather hypercritical on the subject. But these 
schedules contain lists which purport to be lists 
of co-directors, whereas, as a matter of fact, they 
are not lists of co-directorgs at all, but are lists of 
the entire body of directors, in¢luing those who 
are not common directors. For instance, on page 
80, of schedule 3, if you will look at that, you 
will see a statement there as to the number of 
shares of Central stock held by common directors; 
there is a list of nine directors. To make mat- 
ters worse, there are asterisks and parentheses down 
below, referring back to Mr. Van Santvoord’s name, 
Saying: “But not a Central director.” The natural 
inference would be that all others were Central di- 
rectors, whereas, as a matter of fact, there are sev- 
eral others who are not Central directors. Mr. Free- 
man was not a Central director. 

The Referee: He was not? 

Mr. Hornblower: No; I have been very much ex- 
ercised about these schedules; they are not official ; 
they never ought to have gone in. They were not 
part of the minutes of meetings, and they had no 
place there and should not have been inserted there. 
Francis P. Freeman is stated in the list of common 
directors—he was not a director of the Central. Rob- 
ert Schell is also stated to be a common director. 
He was not a director of the New York Central. 
Neither was William H. Robertson, who is also 
stated there. 

The Referee: They were not Central directors? 

Mr. Hornblower: Mr. Van Santvoort, Mr. Schell, 
Mr. Robertson and Mr, Freeman were not. 

The Referee: I assume that that star qualified all 
the subsequent names. 

Mr. Hornblower: It is very misleading. Now, at 
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page 477, it still more flagrant, because there we 
have a list of so-called common directors, schedule 
30, where there are eleven directors given, and of 
‘those eleven directors six are not directors in the 
New York Central Company at all. 

Mr. Sweezy: It is plain enough; as I understand 
it, those are common directors who are imentioned 
as having stock on both sides of their name. 

Mr. Hornblower: Not at all; Dutcher is not. The 
real facts of the case are not stated clearly in the 
stipulation itself. Tor instance, if the Referee will 
take Articles 19 and 20; those were the meetings at 
which the compromise was authorized; those were 
the crucial meetings, June 22, 1898, and June 28, 
1898. Those are the two meetings at which the 
Boards of Directors of the two companies initiated 
the proceedings which resulted in the compromise. 

Mr. Milburn: May 18th, and May 27th, 1897, 
were the meetings at which they formulated their 
positions and directed the suits to be breught and 
started up the whole thing. It was in abeyance up 
to that time, and then they appointed the committee. 

Mr. Hornblower: I repeat. that those are the 
two meetings at which the compromise agree- 
ment was initiated, and those are the only 
ones having the slightest significance in 
this case. The question is whether these two meet- 
ings were controlled and dominated by the com- 
mon directors. Those were the meetings at which 
the compromise was adopted. I do not care any- 
thing about when the litigation was started. 
. That is the way they undertook to stop the litiga- 
tion, where they attempted to get together and have 
a meeting of the minds. Of the Central directors 
there were seven present; of those, three only were 
Harlem directors. There were present there also Mr. 
W. K. Vanderbilt and Mr. Frederick W. Vander- 
bilt; a gentleman known as J. Pierpoint Morgan 
happened to be present at that mee.ing also, 
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but we do not hear anything about him. He cer- 
tainly had something to say on the subject and had 
aright to say it. He owned 6,125 shares of Harlem 
stock and only 550 shares of Central stock. He 
was present and voted for that compromise agree- 
ment at the Central Board. We have Samuel R. 
Callaway, Charles C. Clarke, Horace J. Hayden, 
William Bliss and George S. Bowdoin. Of those 
only three were directors of the Harlem Company: 
Mr, William K. Vanderbilt, Mr. Frederick W. Van- 
derbilt and Mr. Charles C. Clarke. 

Now, we come over to the Harlem Board. We 
find that there were cight directors present at that 
meeting, and of those eight only three were direct- 
ors of the Central Company, namely, Mr. William 
Kx. Vanderbilt, Frederick W. Vanderbilt and Sam: 
uel D. Babcock. There were therefore five direct- 
ors out of the eight who voted for the compromise 
agreement at the meeting of the Board, who were 
not even Central directors. Of the eight directors 
of the Harlem who voted in favor of the compromise 
at that meeting only three were directors of the 
Sentral Company. The Central Board had also 
acted by a majority of a quorum, of which majority 
only three were members of the Harlem Board. But 
of course, nobody pretends to attack the Central 
proceeding; the objection is made to the Harlem 
proceeding. And of the eight members of the Har- 
Jem Board who voted for the compromise only three 
were directors of the Central. I merely mention 
that in order to eliminate from your Honor’s min‘ 
any idea that this compromise resolution was car- 
ried, actually voted for and carried by a majority 
of the directors of each company who were acting 
in a dual capacity. Of the directors who voted for 
it only three were acting in a dual capacity. 

Mr. Milburn: There was no quorum without 
them. 

Mr. Hornblower: No. 
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Mr. Milburn: They could not act without them. 
And the three Central directors voted and made the 
action necessary. 

Mr. Hornblower: I am not discussing the legal 
effect of it. I am getting at the facts. I will get 
to the legal effect of it in a moment. I am stating 
the facts now. I merely want your Honor to bear 
that in mind, for whatever legal effect it may 
have, because your Honor in your opinion stated as 
a circumstance which might have weight—it might 
be, you said, the action actually taken by these two 
Boards was not taken bya vote of the majority of the 
Board of Directors, and that turns out to be a fact. 
Of those directors of the Harlem road, of those eight 
who were present five of them could have carried 
that resolution without the vote of the other three. 
It is true that their presence was necessary to make 
‘a quorum, but it was not necessary to make a vote, 
and even if they had refrained from voting the re- 
sult would have been the same. They appointed 
this committee, which was composed of three men 
no one of whom was a director of the Central Rail- 
road. What more could they do to eliminate fromthe 
situation the common directorship of the two com- 
panies? But,as a matter of law and equity,under the 
well settled decisions, I think it is quite immaterial 
to this controversy whether those directors voted 
as directors or did not vote as directors. Even 
if a majority of this vote in the Harlem Board hai 
been the identical men who voted and com- 
posed the majority vote in the Central 
Board, they still had a legal right to act, 
and their action cannot be impeached in a 
Court of Equity on the ground of constructive fraud 
or actual fraud. If actual fraud, it can only be 
impeached by the facts, and not upon suspicions, 
surmises, or conjectures. If constructive fraud, 
it can only be impeached by the corporation itself 
or a majority of the stockholders. 
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Much has been said about this meeting of the 
stockholders and various objections have been made 
to that meeting by my learned friend. Ag far as 
the figures are concerned, an effort has been made 
to show that a majority of the stockholders did not 
vote for these resolutions, if we exclude from that 
vote directors of the Harlem Company who were 
also directors of the Central Company. The fig- 
ures are these, and I shall recapitulate them briefiy 
because they show the whole story so completely 
and demonstrate the futility of that claim so thor- 
oughly that it needs no elaboration. 

Mr. Milburn: Let me make a suggestion. You 
have given those already, and I have gone over the 
thing. The Court has got them already. 

Mr. Hornblower: I just want to put in these 
figures. If you think they are wrong you may cor- 
rect them. Two hundred thousand shares of Har- 
lem stock, of which 69,000 were interested parties 
on any theory which the plaintiffs had suggested ; 
only 84,097 out of the 200,000 including the 
common directors; that includes the signers of the 
syndicate; it includes the directors and stockhold- 
ers of corporations interested in the syndicate. That 
Jeaves a total of 46,908 shares. There were 116,903 
stockholders of that company who were not interesi- 
ed, either as common directors or as members of a- 
svndicate or as directors or stockholders in any 
corporation which had any interest in that transac- 
tion. Deducting 84,097-from 147,519 we have 62,- 

22 votes, which is far more than a majority of 116,- 
903 disinterested votes. 

But I do not want to stand upon that proposition, 
because there are two other propositions of law and 
equity which cover this case completely. One is 
that stockholders who do not object are deemed to 
acquiesce, and if they do not repudiate the action 
taken by the stockholders’ meeting they must be con- 
sidered to have acquiesced. The other proposition 
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is that even directors who are personally interested, 
and pecuniarily interested, in a contract are at lib- 
erty to vote at a stockholders’ meeting. This stock- 
holders’ meeting of 1898 was held over five years 


ago. During that period litigation has been going 


on and it has been very much noised about in 
the newspapers. The proceedings in this case have 
been published far and wide. These things have 
not been done in a corner, and certainly if any stock- 
holder who did not vote in favor of these resolutions 
at the stockholders’ meeting of October, 1898, had 
any objection to inake thereto, he has had an abund- 
ance of time in which to make it, and an opportu- 
nity in which to make it. No complaint has ever 
been made by any stockholder of the Hurlem cor- 
poration about the action taken at the stockholders’ 
meeting, by any stockholder who voted in favor of 
these resolutions or whose proxy voted ‘n favor of 
them. No complaint has ever been made by any 
stockholder who was absent from the meeting and 
did not vote, —or who was not represented at the 
meeting and did not vote, except the small minority 
represented by Mr. Hitchcock and the plaintiffs in 
this suit, and a few others, amounting in all to about 
11,600. 

What is the rule of law on the subject? My 
friends assume that the burden is on us to show 
ratification by the stockholders. Not at all; that 
is not the law; the burden is on them to show dis- 
affirmance, and in the absence of disaffirmance and 
in the absence of actual fraud and bad faith and 
corrupt motive, they must disaffirm in the name of 
and for the benefit of the majority stockholders 
and the corporation itself. 

In the case of Wallace against the Loug Island 
Railroad, 12 Hun, 461, which was a case of a lease 
which was claimed to be void because made by co- 
directors, it was held: 

“The fact that the same persons wcre direct- 
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ors of the leasing and leased railroad, although 
it might entitle their corporation to do so, did 
not justify ene or more stockholders in bring- 
ing an action to have the contract declared 
void.” 

The Court said: 

“Tf the corporation, acting with the approval 
of holders of the major part of the stock there- 
of,’—and by approval the Court does not mean 
actual affirmative approval at a stockholders’ 
meeting, but approval manifested by acquies- 
cence—“prefers to abide by the leases,they can- 
not avoid on complaint of a minority of the 
stockholders against the will of the corporate 
body so manifested, and in the absence of eyi- 
dence that the holders of the major part of the 
stock disapprove the acts of the directors their 
approval thereof must be presumed.” 

So, in the case of Hart against Ogdensbury & 
Lake Champlain Railway Company, reported in 89 
Hun, page 316; the Court said: 

“A contract made by a director of a corpora- 
tion with the corporation, and a contract made 
by the directors of one corporation with an- 
other corporation of which they are also direc- 
tors, are voidable by the corporation, but a con- 
tract entered into between two corporations, 
voidable because of their having common direc- 
tors, cannot be disaftirmed by a minority of the 
stockholders of either corporation. 

Ordinarily the court will not interfere with 
the control of a corporation by its directors and 
a majority of its stockholders. It will not in- 
terfere, although the directors may have acted 
unwisely and not for the best interest of the 
corporation they represent, and to justify the 
interference of the court with the management 
of a corporation on the application of a mi- 
nority of the stockholders, it must be shown 
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that the action of the governing body com- 1 


plained of has been so clearly against the in- 
terests of the minority of the stockholders as to 
amount to a wanton and fraudulent destruc- 
tion of the rights of such minority, and that 
such action is a clear, substantial and flagrant 
violation of their rights.” 

The same proposition was laid down in the Gam- 
ble case, to which I have already several times called 
your Honor’s attention, in which the Court is care- 
ful to say that if fraud be established then the mi- 
nority undoubtedly has a right to attack it, and that 
is the reason why I have been endeavoring to bring 
my friends back every time to the allegations of their 
complaint charging actual fraud. This subject has 
- been up very recently in many other Courts. I eall 
your Honor’s attention to the case of McNaughton 
against Osgood, 41 Hun, at page 109. In this case 
the opinion was written by no less a man than our 
good friend Judge Landon, and I should like to 
know anybody in the State of New York whose 
views on law and equity would be taken in prefer- 
ence to his. The opinion was concurred in by Judge 
Parker and by Presiding Justice Bockes. 'The Court 
held: 

“Although a resolution, adopted by the three 
trustees of a manufacturing corporation fixing 
the salaries and compensation to be received 
by them respectively as secretary, treasurer 
and vice-president of the corporation, is not 
binding upon the corporation, and may, at the 
election of the corporation, be set aside, yet an 
action, brought by a stockholder of the corpora- 
tion against the trustees and the corporation to 
set aside the said resolution and compel the 
repayment of the salaries received thereunder, 
cannot be maintained unless the plaintiff shows 
that the corporation ought to exercise its right 
to avoid the resolution or contract so made by 
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its trustees, in which they were personally in- 
terested. 

In such an action by a stockholder, there is 
no presumption that the trustees have acted 
dishonestly, which they are required to over- 
come by affirmative evidence; although the bur- 
den of so doing would rest upon them, in an 
action brought by the corporation iiself to at- 
tainthesameend. . . . . 

The plaintiff, by this action, brought the cor- 
poration and its three directors into court, and 
asks, upon substantially an undisputed state 
of facts, that the resolutions be avoided and the 
salaries paid under them be restored to its 
treasury. Under the circumstances, the corpo- 
ration should be adjudged to do and receive 
what the evidence shows it is just that it should 
do and receive. The plaintiff, by bringing the 
action, undertakes to make out a case. He con- 
tends, however, that having shown the fiduciary 
relation of the directors, and that they adopted 
these resolutions to their own advantage, and 
have received their pay in pursuance of them, 
that the presumption is that they acted dishon- 
estly, and that the burden rests upon them to 
overcome, by affirmative evidence, the presump- 
tion. 

Now, if the corporation had elected to re- 
scind these resolutions and had brought its 
action to recover the salaries paid under them, 
doubtless the burden would have rested upon 
the directors to overthrow the presumption, if, 
in any aspect of the case, it would be material 
to do so. But the plaintiff is a volunteer 
champion of the cause of the corporation. The 
Court does not interfere in the management of 
a corporation, except in a clear case demanding 
such interference. . . . . 

The plaintiff is not the corporation, his right 
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to champion its interests must rest upon his 
showing affirmatively that it needs him some- 
what in the character of its guardian ad litem 
to bring it into Court for its proper protection, 
and hence the burden rests upon him to make 
such a case as will show that the corporation 
ought to exercise its right to avoid the regolu- 


tion or contract made by its directors, in which, 


they were personally interested. 

There is a plain distinction between a case 
in which the corporation may, at is own option, 
avoid such a contract, and a case in which the 
corporation, from the fact that it is despoiled 
and in the hands of its spoilers, ought to be 
adjudged to avoid it. The plaintiff made the 
former case, but not the latter, and hence the 
judgment should be affirmed.” 

This doctrine was also further affirmed in the case 
of Burden in the Court of Appeals, to which we 
called attention at an earlier stage of the case and 
which is the very last case‘on this subject. It is 
in 159 New York. In this connection I call atten- 
tion to the language of the Court of Errors and Ap- 
peals of New Jersey, in discussing this doctrine of 
acquiescence. TI call attention to this j in view of the 
fact, as I stated before, that five years have passed 


and no stockholder but these complaining stock- 


holders hag been heard to make an y complaint what- 
soever, The Court says, in the case of Hodge against 
the United States Stee] Corporation, which was de- 
cided last February: 

“That the entire proceeding wag conducted 
with good faith, without concealment, and with 
fairness to both parties, is evinced by the fact 
that during all the litigation which has en- 
sued,” (we have had over 5 years of litigation) 

“under the promotion of a share ow ner, who 
did not attend the meeting, not one of the vast 
number of shareholders who were present in 
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person or by proxy, comprising men of great 
business capacity, interested to the extent of 
millions of dollars in the conversion plan, has 
questioned its propriety, or expressed a desire, 
so far as appears, to recede from it.” 

I recall your Honor’s attention to the fact, stipu- 
lated in this case, that there are 770 stockhold- 
ers of the Harlem Railroad Company. These stock- 
holders placed in line and marched down Broad- 
way would make nearly a regiment, and would 
cover probably a sixteenth of a mile on Broadway 
from curb to curb; but if they march by you two by 
two, in pairs, as the animals marched into the ark,. 
I think you will find that they were a very consid- 
erable body of your fellow-citizens. 

But what I am calling attention to is: - 

When we come to talk about dominating and con- 
trolling; that is very significant. It is also very 
significant in this connection that out of those 770 
less than 25, if IT may venture again to run the 
gauntlet of criticism from my military friend, are 
objecting, which is less than a corporal’s guard or 
just about a quarter of a company out of the regi- 
ment. 

Mr. Milburn: They are a very active quarter. 

Mr. Hornblower: Yes, and they manage to make a 
good deal of noise and do a good deal of marching. 
If you take on one side the body of the stockholders 
who have ratified this agreement, first by their 
votes in stockholders’ meetings, second by acqui- 
escence, and third by express ratification in taking 
their dividends under the agreement; and compare 
that body of your fellow citizens with the body of 
those who are objecting to this compromise, you 
would see the bearing of this quotation which I have 
made from the Court of Errors and Appeals. 

In a question as between two sets of stockholders 
we have a right to weigh them and count them and 
measure them, and that has been held over and over 
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in. Passing, however, from the proposition that 
affirmative action by stockholders is not necessary, 
that acquiescence is sufficient, and that in order to 
take advantage of constructive fraud arising out of 
common directorship the burden is on the plaintiff 
to sliow that the corporation disaffirmed and that 
the presumption is that the corporation has acqui- 
esced, I pass to the other proposition, namely; 
that in a stockholders’ meeting the action of the 
majority cannot be impeached or attacked by rea- 
son of any question as to their interest in the trans- 
action. In this same case of Hodge against the 
United States Steel Corporation, the Court lays 
down the rules of law very clearly and says: 

“The first reason to be considered, upon which 
the complainants rely to maintain their in- 
junction is, that the action of the directors in 
passing the resolutions for the plan of conver- 
sion, and approving the banker’s contract, was 
fraudulent and void, because fifteen or more 
of the twenty-four members of the board of di- 
rectors were interested in the syndicate which 
was formed to assist in carrying out the bank- 
er’s contract and to share its profit, and that 
the plan was never properly and legally ratified 
by the two-thirds vote of the stockholders re- 
quired by the corporation act, inasmuch as the 
votes upon the stock held or controlled by the 
banker’s firm and members of the syndicate 
must be counted to make up the necessary two- 
thirds, and without those votes the requisite 
number did not approve the reduction of stock. 

The insistment that the votes of members of 
the syndicate, who were also directors of the 
company, cannot be lawfully counted in order 
to constitute a two-thirds vote in favor of the 
resolution to reduce the amount of preferred 
stock, is without any foundation i in reason or in 
law.” 


; 
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And that was in a case where directors were 
charged with having voted in a stockholders’ meet- 
ing, in favor of a contract in which they were per- 
sonally and pecuniarily interested, which is not the 
case at bar. 

“They voted upon that resolution, not as di- 
rectors, not in their fiduciary capacity, but 
solely in the right of the shares of stock held 
by them. A most valuable privilege, which at- 
taches to the ownership of stock in a corpora- 
tion, is the right to vote upon it at any meeting 
of stockholders. As to that resolution consid- 
ered by itself, as stockholders, they owed no 
greater duty to their co-stockholders than those 
stockholders owed to them. 

Like other stockholders, they had a right to 
be influenced by what they conceived to be for 
their own interest, and they cannot lawfully be 
denied that right, nor can it be limited or cir- 
cumscribed by the fact that they occupied the 
position of directors in the company.” 

Further, the Court said: 

“The object of the rule is to prevent directors 
from secretly using their fiduciary position for 
their own emolument, and not to impair the 
right of stockholders to enter into any lawful 
engagement with a full disclosure of the facts.” 

Again: 

“Tt is a settled rule of corporation law that 
the personal interest of directors renders a 
transaction voidable at the option of the stock- 
holders, and not void per se.” 

Here the Court referred to the case of Stew- 
art vs. Lehigh Valley R. R. Co.. 

“Under thedeclaration of this Court in the case 
last cited the shareholders may within a reason- 
able time after the disclosure to them of the 
interest of a director elect to avoid the con- 
tract, but if an unreasonable time is allowed 
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to elapse without exercising such option, dur- | 
ing which the position of directors becomes so 
changed that it would be inequitable to vacate 
the engagement, equity would refuse to inter- 
pose. 

A fortiori, when the contract is entered into 
by the stockholders with the directors, or when 
the stockholders expressly authorize the direc- 
tors to enter into a contract, when the stock- 
holders have notice of the directors’ interest, 9 
the agreement will be unassailable in the ab- 
sence of actual fraud or want of power in the 
corporation.” 

Again the Court says (these same directors were 
interested in a bankers’ contract) : 

; “The stockholders of the company are there- 
fore chargeable with express notice that some 
directors were interested in the banker’s con- 
tract and by reasonable inquiry at the meeting , 
of May 19th they could have ascertained the 
names and number of such directors. 

They signified by their votes that they ap- 
proved the contract with such full knowledge.” 

Here the Court refers to the decision of the Court 
of Appeals of Maryland, and quotes from it as fol- 
lows: 

‘It may be stated, as the result of ail the au- 
thorities that whenever any action of either di- 
rectors or stockholders is relied on ina suit by 4 
a minority stockholder for the purpose of in- 
voking the interposition of a Court of equity, if 
the act compla‘ned of be neither ultra vires, 
fraudulent or illegal, the Court will refuse its 
intervention because powerless to grant it, and 
will leave all such matters to be disposed of by 
the majority of the stockholders in such man- 
ner as their interest may dictate, and their ac- 
tion will be binding on all, whether approved 
of by the minority or not.’ 
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1 And continues: 

“The healing effect of the ratification by 
stockholders upon a voidable contract entered 
into by directors is fully recognized in Grant 
vs. United Kingdom Ry. Co., 40 Ch. D., 135.” 

It was also recognized in the case to which I have 
called your Honor’s attention, the case of Beatty, 
and also in the case of Earle vs. Burland, in a very 
recent decision in the Privy Council of England. 

9 The Court further says in Hodge vs. the United 
States Steel Corporation: 

“On the ground which has been discussed, 
upon the facts presented, the complainant’s 
case is without support in law. He made no 
inquiry, did not attend the meeting, and now 
attempts to deprive the two-thirds of the stock- 
holders who did attend the May meeting of the 
benefit of a contract which they then approved, 

3 and which, as has been held in the Berger case, 
the corporation had power to make.” 

The question as to whether a stockholder attended 
the meeting or not is not a material circumstance 
in discussing this branch of the case. The Court 
continues: 

“As was declared in that case (citing Eller- 
man vs. Chicago Junction Co., 49 N. J. Equity, 
217) individual stockholders cannot question, 
in judicial proceedings, corporate acts of di- 

4 rectors if the same are within the powers of the 
corporation, and in furtherance of its purposes ; 
are not unlawful or against good morals, are 
done in good faith and in the exercise of an 
honest judgment. 

Much less can a shareholder challenge like 
action taken by a majority of his co-stockhold- 
eres 

Now, my friend has made various objections to 
this meeting, and he has said that those who voted 
at this meeting acted without full information. But 
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what of it? Are they complaining? What right 
has a minority stockholder to come in and under- 
take to substitute his wishes for the will of the ma- 
jority, on the ground that the majority were in 
some way misled or deceived. 

That has been argued by both of us. I shall not 
repeat it. I call attention to the case of Grant vs. 
United Kingdom Switchback Railways Company, in 
Chancery Division, Volume 40, English Law Re- 
ports, 1888, page 137. 

The Referee: I assume that all these authorities 
are or will be printed in briefs? 

Mr. Hornblower: Yes, I am simply calling your 
Honor’s attention to them now. This was a ques- 
tion of notice. It appeared in this case that the 
articles of incorporation authorized the sale of part 
of its undertaking to any other company, and con- 
tained a provision prohibiting any director from 
voting in respect of any contract in which he was 
interested. The directors entered on behalf of the 
company into a contract for sale of part of its un- 
dertaking to another company, of which all the di- 
rectors of the first company, except one, were di- 
rectors. Here is a case of co-directorship carried 
to the last point. Only one director whe was not 
a common director. <A general meeting of the com- 
pany was called for the purpose of considering a 
resolution for approving and adopting the agree- 
ment, but not stating any grounds for a meeting be- 
ing necessary. This is to meet the point made by 
my learned friend, that this circular did not state 
that there was a majority of the common directors 
of both Boards. 

It had been decided below by Mr. Justice Chitty, 
who was affirmed by the Court of Appeals in this 
case. “The resolution was passed as an ordinary 
‘resolution, but not as a special resolution.” That 
is, the stockholders by their vote could ratify it. It 
was held: 

“That though a resolution giving the directors 
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power to do certain acts in future which they 
were not authorized by the articles to do, would 
be an alteration of the articles, and would re- 
quire to be passed as a special resolution, the 
adoption of a contract which was within the 
objects of the company, but which the directors 
had entered into without authority, wag not 
an alteration of the articles, and could be ef- 
fected by ordinary resolution. 

“Held, also, that the resolution of the general 
meeting was not invalidated by the fact that 
the notice convening it did not suggest any 
reason why the contract could not be carried 
into effect without the sanction of a general 
meeting.” 

“Tt was argued,” said Lord Justice Cotton, “that 
the meeting was not good because the notice con- 
vening it gave no intimation that the coi tract was 
one which could not be carried into effect without 
the sanction of a general meeting. I think that the 
difficulty was sufficiently suggested by the mere 
fact of a meeting being called, for had it not been 
for the fact that the directors were interested, no 
meeting would have been necessary. But it is un- 
necessary to enter into that. A majority of a meet- 
ing called with due notice of the object for which 
it was called could make this a contract of this com- 
pany, and it would be wrong for the Court. to inter- 
fere with the proceedings of a general meeting as 
to an act within the powers of the company.” 

And there is no question that this meeting of stock- 
holders of the Harlem Company was notified of the 
object for which it was called, namely, to pass final- 
ly on the compromise agreement, a copy of which 
could have been obtained on application at the of- 
fice of the company. 

As to notification of the object for which it was 
called, Lord Justice Bowen said: 

“The contract here was entered into by di- 
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rectors who, being interested, had no right to 
vote. The company at a general meeting rati- 
fied and adopted it. The appellant contends 
that this ratification was an alteration of the 
articles and could only be made by a special 
resolution. That is not so. The company did 
not purport to alter the limits of the authority 
given generally by the articles to the directors. 
The articles limit that authority, but there is 
nothing in them to prevent the company from 
giving special power to the directors in a par- 
ticular case as to a particular contract.” 


Now, it seems to me that these authorities fully 
and fairly sum up the principles of equity which 
have been applied to this class of cases, and if any- 
thing can be considered thoroughly settled now, as 
a proposition of corporation law or of equity 
as applied to corporation law, it is that stock- 
holders of a corporation can ratify an act of the 
directors, who themselves are disqualified from 
voting at a directors’ meeting by reason of their 
confidential relation to the corporation and their 
personal interest in the transaction. That propo- 
sition has been applied expressly to two corpora- 
tions undertaking to contract with each other as 
common directors... Indeed, your Honor yourself 
in your written opinion on the motion to dismiss 
the complaint at the opening, laid down the propo- 


sition just as we have contended for it here and as ~ 


stated in these authorities. Your Honor then said: 

“Tt is, I think, a just conclusion on the facts 

alleged that the contract in question was made 

between boards composed of common directors. 

This may not be literally true, since the alle- 

gation as to the constitution of the two boards 

is that a majority of each board consisted of 

the same persons, not that such SEN eae Aa took 
part in making the contract.” 
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“But they awaken the attention of a court of 
equity and if there is actual fraud, or if they 
were made to accomplish some private or self- 
ish purpose to the injury of stockholders de- 
structive of their rights, or are oppressive or 
unfair, or if by contrivance or collusion or un- 
due influence the interest of the stockholders 
has been sacrificed and their legal or just rights 
disregarded or overbourne; in these and like 
cases the courts will interfere at the instance 
of the corporation injured and prevent their 
execution, or if executed will rescind and set 
them aside.” 

“Some one cr more of such majority must have 
participated in making it. But in view of the 
allegation that the majority of the common di- 
rectors owned a majority of the stock of each 
corporation and dominated and controlled the 
action of both, and selected the officers and 
directors of each, it is a reasonable inference 
that the contract was in substance a contract 
dictated by, if not formally made, between the 
common directors of the two corporations. I 
do not deem it necessary for the purpose of de- 
termining this motion to review the authorities 
upon the subject of contracts between two cor- 
porations having common directors. The au- 
thorities are to some extent conflicting. The 
great expansion in recent times of business cor- 
porations; the intimate relations which’ often 
exist between them; the participation in many 
cases of the same persons in the management 
of corporations between which occasions may 
arise for mutual business arrangements and the 
necessity of establishing a workable rule which, 
while protecting the interests of each corpora- 
tion and its stockholders, shall not render such 
arrangements impracticable, has led to a mod- 
ification of a stricter rule which in some of the 
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earlier cases has been declared by which all 
contracts between corporations having common 
directors are voidable at the election of either. 
I think the trend of recent judicial authority 
tends to support the rule that corporations may 
make fair and reasonable contracts with each 
other although they have common directors, 
and that such contracts are neither void nor 
voidable per se.” 

The fact is just the other way. The majority did 
not take part in making the contract. The con- 
tract was carried by a vote which contained a ma- 
jority of those present, without counting the com- 
mon directors. 

The Referee: I do not know about that last; per- 
haps that is a stronger statement than the author- 
ities warant. 

Mr. Hornblower: Strike out the words “per se.” 

The Referee: Voidable by stockholders; that 
was probably the intention, to make that qualifica- 
tion. 

Mr. Hornblower: Not voidable per se in the sense 
that they might be ratified by stockholders. 

The Referee: No. 

At the time your Honor wrote that opinion you 
had no judicial knowledge, and could have none, of 
the fact that the stockholders had acted at all upon 
this proposition. There is no allegation in the 
complaint about any action of the stockholders, al- 
though we know now that they did act, that they 
ratified it and acquiesced in it. So much then for 
the stockholders. 

With regard to the settlement of the Hitchcock 
suit, the only observation that my friends made 
which seems to me to call for consideration and dis- 
cussion is that which has already been discussed, 
out of order perhaps, by me, in an interlocutory in- 
terjection of mine. The intimation, I thought, was 
intended to be thrown out by my friend on the other 
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side that the Hitchcock suit was precisely the same 
kind of suit as the one before your Honor,and that it, 
contained such charges of wrongdoing or fraud as 
are contained in the present complaint; and that 
therefore the act of the directors of the Harlem 
Railroad and of the Central Railroad in compromis- 
ing or settling that suit, or in buying the plaintiff 
off and getting him out of the way might be taken 
as a confession that they were unwilling to stand up 
in Court and confront the charges brought against 
them affecting their personal integrity. I am some- 
what sensitive on the subject of personal in- 
tegrity,. and my learned friend has _ endeav- 
ored to avoid all through his argument any 
charge against the personal integrity of the 
directors of the defendants, directors or stock- 
holders. But I recall your Honor’s attention to 
the proposition of law and equity, that in the ab- 
sence of proof of something attacking the integrity 
of the conduct of the directors, this action cannot 
be maintained by a minority stockholder, and that 
your Honor’s opinion in denying my motion to dis- 
miss the complaint upon the plaintiff’s case at the 
opening of the trial was based entirely upon the 
proposition that there were very serious charges 
made in the complaint of bad faith and improper 
motive and misconduct on the part of the defend- 
ants. Now, I understand my learned brother to 
disclaim expressly any charge that any one of these 
directors was acting for his own interest, conscious- 
ly, at any rate, and against the interests of those 
whom it was his duty to protect. Am I right in 
that? 

Mr. Milburn: As I have stated,—I have said that 
I do not think it is exactly fair to pin me down to 
your formulation of the matter. I have said very 
definitely that an unfair thing was done. An un- 
fair thing may be done without dishonest motives. 
That is as near as I can go. 
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Mr. Stetson: I tried to follow your argument, 
and I was very much interested in it. Do you not 
come to the proposition that this was an act of 
waste? Iam not trying to fence with vou at all. 

Mr. Milburn: It was a result. The intention that 
was formed and carried out was unfair and a viola- 
tion of the rights and a waste of the money of this 

corporation, and a violation of the rights of its 
stockholders. 

Mr. Hornblower: If it was unfair it was far more 
unfair to Mr. Cornelius Vanderbilt and Mr. Wil- 
liam K. Vanderbilt than it was to any one of these. 
plaintiffs. 

I shall only make this concluding observa- 
tion, that there are two charges made in this 
complaint which we consider are charges affecting 
the integrity of the directors of the Harlem Rail- 
road Company. 

I consider them as charges of corrupt conduct, 
and the Referee must have so considered them when 
‘he wrote his former opinion. Leaving everything 
else out of view, those charges are made distinctly 
and under oath and they were insisted upon upon 
the first motion to dismiss the complaint. They 
are: oe 
First: That at all the times hereinafter mentioned 
the pecuniary interests of the common directors, of 
the majority directors of the Harlem railroad, were 
more largely in the Central than in the Harlem. 

The other allegation was a charge of fraud and 
misconduct as gross as can be charged against any 
man in the financial community, namely; that this 
compromise agreement was carried by the vote of 
directors who at the time of their vote were interest- 
ed in a syndicate and in the profits of which that 
syndicate might make upon a sale of bonds of the 
very corporation whose interests they were to pro- 
tect. The charge was made, and your Honor referred 
to it in your opinion, that the directors of that com- 
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pany were personally and pecuniarily interested in 
the profits of the bond syndicate, and that has been 
published broadcast over this land in the newspaper 
press. I submit, if we are to have that charge with- 
drawn, let it be withdrawn and stricken from the 
complaint before the plaintiffs close their case. It 
is either true or it is false and there is no half way 
about it. It is an allegation of fact and clear and 
plain as anything can be. There is no explanation 


) that can be made of it. My friend makes up a state- 


ment of figures to explain his theory that the defend- 
ants were more largely interested in one company 
than in another. They might figure up some stock 
and make tables to show that by some intricate pro- 
cess of reasoning they can cla'tm that Mr. Babcock 
or Mr. Cornelius Vanderbilt or Mr. William K. 
Vanderbilt was more largely interested in some kind 
of way in the Central than in the Harlem; but no 
ingenuity can explain away that charge. Do they 
mean it or will they withdraw it? Did they mean 
it when they put it into the complaint? If so, did 
they put it in under a misapprehension of the facts? 
Then, when they find out the real facts, ought they 
not to withdraw it, and before the case is finally sub- 
mitted to your Honor? I submit, I insist, that it is 
the duty of this plaintiff expressly to disclaim any 
charge affecting the integrity of these gentlemen, 
and to base their case, as Mr. Milburn has done in 
effect, in his argument, upon the propositicns of law, 
upon the inference which he can draw from the 
agreement itself, and from the admitted situation 
of the parties. 

But I do most respectfully insist, may it please 
your Honor, that this question whether the directors 
acted in actual bad faith or were influenced by cor- 
rupt or improper motives is a fundamentai question 
in this case. If it is not proved, then the plaintiff 
must be dismissed out of Court. And the burden of 
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proof is certainly upon the plaintiff and not upon — 


us. 

My brother Milburn has to-day gone into an 
elaborate attempt to explain his views about the 
bond transactions and their relation to the other 

transactions, and he was too honest a man to be able 
to do it without really disclaiming that he had any 
serious belief in it. He said the bond transaction 
winds itself in and out of this transaction, and that 
it is difficult to persuade one’s self that it had no 
influence; also, that at the same time it was dif- 
ficult to formulate what influence it had. 

Mr. Milburn: That is a fair statement. 

Mr. Hornblower: That is a very unfair state- 
ment of a proposition on which you expect to get 
any relief in a Court of Equity. When you come 
into a Court of Equity with a complaint in which 
you make a definite charge of the definite fact that 
the directors were corruptly influenced by their 
pecuniary interest in the bond transaction, and that 
fails of proof—when you come into Court with a 
complaint which charges a definite fact, that these 
bonds were sold at millions of dollars less than their 
fair market value, and that fails of proof, you can- 
not fall back on the proposition that there are some 
things about this question which cannot be definite- 
ly formulated, but which it is difficult to persuade 
one’s self had no influence. Suppose they had put 
that into their complaint? Would it not have been 
dismissed out of Court instanter? 

Now, I say, as far as fraud is concerned, if it is 
not actually disclaimed, it ought to be in the testi- 
mony here. If it is not disclaimed it must be proved. 


It cannot be proved by conjecture or suspicion or by: 


things that are difficult to understand, or because 
counsel finds it difficult to persuade himself about 
them. It is a serious charge, fraud is, and it has 
a very serious bearing upon your Honor’s rights in 
the premises. If actual fraud has not been proved, 
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wrongful acts on the part of the Board of Directors, 
consciously and intentionally, then we fall back on 
constructive fraud, and this is absolutely disposed 
of by the action of the stockholders at their meeting 
and their acquiescence for five long years. 


The Referee: Does that close the case? 

Mr. Hornblower: Except for briefs, I suppose 
SO. 

Mr. Stetson: I understand that we submit an- 
other case. 

Mr. Sweezy: We agree that a similar judgment 
in all respects shall be entered in the Miller case as 
shall be entered in this case; that it shall abide the 
ultimate disposition of this case and upon the same 
record. 


BRIEFS TO BE SUBMITTED. 


CASE CLOSED. 
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